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. 7 . THE RIGHT HONOURABLE te 


ON THE MOTION FOR EXPELLING MR. WIIK ES, 


e FEBRUARY 35 > AN *, | 


Ae made by Lorp BARRINGTON, and ſecended * 
Mx. Ricsy. 


; HAT Jobn Wilkes, Eſc; # awniber 8 Md 
houſe, who hath at the bar of this houſe con- 
feſſed himſelf to be the author and publiſher of what 


this houſe has reſolved to be an nt, ſcandalous, ' 


and 


* Minutes of the above ſpeech Hands been taken at the time 
it was made, and ſome copies having been handed about, one of 
them fell into the poſſeſſion of the publiſher ; but before he 
| would offer it to the public, he ſubmitted it to the peruſal of 
ſome gentlemen, who had heard the ſpeech delivered, and whoſe 
accurate and retentive memories have ſupplied every defect in the 
minutes. He can therefore now venture to vouch for its au- 
thenticity; and aſſures the public, it is really and literally what 
the title imports it to be, The Speech of the Right Honourable 
Mr. Grenville, upon the motion for expelling Mr. Wilkes the 

jr time from his ſeat in the preſent parliament. for the county 
of Middleſex. | 


To prevent the reader from Sulgen the ſubſequent as | 


ceedings againſt Mr. Wilkes with that which gave occaſion to 
this ſpeech, the fatal conſequences of which are therein ſo elear- 
ly predicted, it may be proper to remark, that Mr. Wilkes was 
firſt elected for the county of Middleſex, on the 28th diy of 
March, 1768 ; that he was ene the 3d of F PIR 1709 


Ver. 1. 7 A 


— 


80 Fs 1 
and ſeditious libel, and who has been convicted in the 
court of king's bench, of having printed and publiſh- 


ed a ſeditious libel, and three obſcene and impious 


libels, and by the judgment of the faid court has been 
ſentenced to undergo twenty-two months impriſon- 
ment, and is now in execution under the faid Judg- 


: ment, be expelled this houſe. 


Ms. SPEAKER, | 


I have endeavoured to form my judgment with re- . 
gard to this queſtion, which was not unexpected, upon 


the fulleſt and moſt impartial conſideration; and hav- 


ing done ſo, I do not think myſelf obliged to make 
the leaſt apology to any individual, or body of men 


— whatſoever, for the opinion which I ſhall deliver upon 


this ſubject. 5 | - 7 5 
7 ſhould SIA have wiſhed Wd I bull "XY pro. 


| priety have declined delivering my fentiments con- 
cerning it, becauſe I am thoroughly ſenſible that 


whatever my, opinion ſhall be, it will be liable to 


"great en and wrap e = 


- the day on which this ſpeech was delivered ; that he was rocked; 


for Middleſex the 16th day of the ſame month; that his election 


was declared void, and himſelf declared incapable of being 


elected into the preſent parliament, on the 15th day of the ſame 


month: that he was again elected on the 16th day of March, 
when no other candidate appeared, except Mr. Dingly, who 


had not one vote; that his election was again declared void 
on the 17th day of the ſame month; that on the 13th day of 
April he was returned by the ſheriffs, as having 1143 votes, and 


Col. Luttrell only 296. That on the 15th day of the ſame 


month, the houſe of commons voted, ** That Mr. Luttrell ought 


„ to. have been returned; and that gentleman took his ſeat 
"accordingly. That. a petition from ſeveral freeholders of the 


5 / the county of Middleſex,” 


county of Middleſex having been preſented againſt Mr, Luttrell | þ. 


on the 2gth day of April, the houſe of commons voted, on the 


8th of May, That Henry Lawes Luttrell, Efq. is duly elected 


4% a knight of the ſhire, to ſerve 1 in this rn — for 


* 
” = 
> * 
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\ „ * 
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within thefe walls and without 3 If 1 g my 5 
vote for the motion as it was made to you, it will be 
ſaid, that I do it from a cruel unrelenting diſpoſition, 
to gratify a private and perſonal reſentment for the 
abuſe Mr. Wilkes has ſo liberally thrown upon me, 
and for that purpoſe under the maſk of zeal for the 
cauſe of God and of the king, to perſevere in loading 
an unhappy man, who, ic has been frequently ſaid in 
this houſe, has been already too ſeverely oppreſſed by 
my means, or at leaſt with my concurrence; or it 
would perhaps be attributed, eſpecially after the tem- 
perate conduct which I have endeavoured to hold 
during this ſeſſion, to an abject flattery to power. with 
the mean paltry view of obtaining court fayour. On 
the other hand, if I give my vote againſt the expul- 


ſion of Mr. Wilkes, I ſhall be charged with levity ; | 


and inconſiſtency, with changing my opinions as it 


may beſt ſuit my ſituation either in or out of office, | 


with adopting new principles from new habitudes and 
connections, and with a factious deſign of courting 
popularity, and diſtreſſing all legal government, by 
| ſupporting and protecting a man, whoſe behaviour I 
had fo repeatedly and ſo heavily cenſured. If I know 
my own failings, revenge and cruelty are among the 
vices to which I am leaſt inclined ; and if I may truſt 
to the reproaches thrown out againſt me by my ene- 


mies, J have been often accuſed of obſtinacy and in- 


flexibility of temper, but ſeldom or never I think 
with being too much diſpoſed to alter my opinions 
according to the will of others, or to ſail along the 

tide of popular prejudice. I ſhould flatter myſelt 
therefore, that the charge of ſacrificing principles to 


court favour or popular applauſe, could not with 
8 juſtice be applied to me, notwithſtanding which I will 


again freely own, that I ſhould have wiſhed for many 
reaſons not to have been under the neceſſity of deci- 


"0 upon this queſtion, either one- er the other. 


Az But 


But as it has been propoſed to you, I think it would 
be a baſe and unworthy conduct meanly to hide my 


head or to run away from the difficulty. On the con- 


trary, it is the duty of every honeſt man, if he is 
convinced that the judgment which he has formed is 
a right one, to deelare it publicly m his place, to 

. abide by it, and boldly to face any difficulties which 
may encounter it. I am under no reſtraint either from 


this or that fide of the houſe; I know and feel my 


own independence on both, and while I continue here, 
I Ewillexert it, and upon this occaſion execute an of- 


© fice greater than any which the wildeſt applauſe of 


the multitude can give, or than the king himſelf can 


beſtow, greater than the office of firſt commiſſioner 


of the treaſury, or either of the ſecretaries of ſtate: 
the honourable and: noble office of ſpeaking. the 
truth, and of doing impartial juſtice. I will not pal- 
liate this man's offences, or try to move your compaſ- 

fon: for that would be to appeal to your weakneſs 
againſt your judgment; much leſs will I inveigh 
- againſt him in bitter terms, and ſtrive to excite your 
indlignation: for inſtead of your "weakneſs I ſhould 


chen apply to your wicked paſſions. With theſe ſen- 


timents T ſhould proceed to the immediate examinae 
tion of tlie queſtion before you. And in the firſt 
place, I cannot agree with thoſe who have urged. in 


behalf of Mr. Wilkes, that this motion ought not to 


be complied with, becauſe he is already the moſt un- 
happy, as well as the moſt oppreſſed” and injured man 
that this age has ſeen : he is indeed unhappy, becauſe 
he is guilty, and guilt muſt ever produce unhappineſs ; 


but in other reſpects, conſidering his repeated of- 
_ Fences, he has certainly been more fortunate, than his 


moſt ſanguine wiſhes could have expected. I mean 
not to enter into the detail of all chat has happened to 
bim, it would carry me too far; but to juſtify what 1 

have ſaid, let me aſk a few queſtions,” When be wroret 


12 
_ 
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1 73 


har Gdivioia libel agnioft the king and both houſes | 
of parliament, could he foreſee that he ſhould be- 
taken up by a general warrant, againſt the declared 
opinion and deſire of the two ſecretaries of ſtate, who 
repeatedly propoſed to have his name inſerted in the 
warrant of apprehenſion, but were overruled by the 
lawyers and clerks of the office, who. inſiſted they - | 
could not depart from the long eſtabliſhed precedents 
and courſe of proceedings ? Could Mr, Wilkes fore- 
ſee, that after an hundred years practice, under the 
eye of the greateſt lawyers, before the ſupreme courts - 
of juſtice, without being ever queſtioned in one fingle 
inſtance, that this irregularity and illegality would be 
firſt found out in is caſe, and afterwards adopted by 
the voice and clamour of the people upon the occa» 
ſion of his apprehenſion? Had he been tried and 
convicted without this irregularity, what would have 
been his ſituation, and where his popularity and the 
liberal ſupport which he has met with? What would 
have become of the large damages which he has al- 
ready obtained by this means, or the immenſe ſums 
which he now ſues for, and on which he places his 
laſt dependance ? Are theſe the proofs that he has been 
the moſt unfortunate, or 1s it more true that he has 
been the moſt oppreſſed and injured man this age has 
"ſeen. Dr. Shebbeare was taken up by a general war- 
rant from the ſecretary of ſtate, dated 12th January, 
1758, conceived word for word in the fame terms, 
for writing the ſixth letter to the people of England 
on the progreſs of national ruin, in which is ſhewn, 
that the preſent grandeur of France and calamities of 
this nation, are owing to the influence of Hanover on 
the councils of England, Under this general warrant 
all his papers were ſeized as in the caſe of Mr. Wilkes, 
and he was proſecuted for this offence by Mr. Pratt, 
then attorney general, now lord chancellor of Great 
Bein He was tried and convicted of it on the * a 
Ga 43 | - 


L | 
of May, and on FR 28th of November following he 
was ſentenced to be fined, to ſtand in the Pillory, to 
be impriſoned for three years, and then to give ſecu- 
rity for his good behaviour for ſcven years,- The 
proſecution againſt Mr. Wilkes was directed by the 
unanimovs addreſs of both houſes of parliament. THe 
was tried and convicted by a favourable jury, for a 
_ libel certainly not leſs ſeditious or criminal than Dr. 
Shebbeare's. He was ſentenced to be fined five hun- 
dred pounds, and to. be impriſoned for one year in- 
ſtead of three years, to give ſecurity for his good be- 
haviour for ſeven years, and the ignominious part of 
the puniſhment was wholly remitted. He was tried 
and convicted likewife for being the author and pub- 


lſſher of the three obſcence and impious libels, upon 


A Proſecution directed in conſequence of an addreſs | 
from the houſe of lords, for which he received exactly 
the ſame ſentence as for the former offence, includ- 
ing the two months impriſonment, which he had ſuf- 
fered before judgment was given. Was he for either 
of theſe offences, or indeed for all of them taken to- 
gether, ſo ſeverely dealt with as Dr. Shebbeare for one 
alone? I do not go any further back, though a mul- 
titude of ſimilar inſtances, and ſome more ſevere even 
than that of Dr. Shebbeare might be produced within 
_ theſe laſt forty or fifty years. What I have already 
mentioned ſeems to me fully ſufficient to ſhew, that 
Mr. Wilkes is not entitled to any extraordinary favour 
on the preſent occaſion, from the plea of his having 
been the object of extraordinary ſeverity during the 
courſe of the former proceedings. But, though not 
to favour, yet he is moſt certainly entitled to that juſ- 
tice which is due to every man, and which we ought 
to be more particularly careful to preſerve, in an in- 
ſtance where paſſion and prejudice may both concur 
in the violation of it. Theſe are principles which no 
one will diſpute with me, and in conſequence of k then 5 
i | | = 


. ; % 


we 
after having thoroughly confidered the charge con- 
tained in your queſtion, and the arguments urged in 
ſupport of it, I am clearly. of opinion, that I ought 


not to give my aſſent to the propoſition which has been 


made to you; becauſe if I did, I ſhould thereby com- 
mit a capital injuſtice. I am ſenſible that the expreſ- 

ſion is a ſtrong one, and that it is incumbent upon me 
to ſhew my reaſons for applying it to the motion now 
under your conſideration, which I ſhall endeavopr to 
do as fully and as ſatisfactorily as I am able. 


J perfectly agree with the gentleman * who has told 
you, that this houſe has a right to enquire into the 
conduct of its members, and that they have exerciſed. 
that right in a great variety of inſtances, in which 
they have tried, cenſured and expelled them accord- 
ing to the eſtabliſhed courſe of our proceedings, and 
the law of parliament, which is part of the law of the 
kingdom. Let us examine the propoſition now before 
vou by this rule, and we ſhall then be able to judge, 
whether it is conformable to the uſage and law of par- 
Hament, to the practice of any other court of juſtice 
in the kingdom, or to the unalterable principles of 
natural equity, or whether it is a new and dangerous 
mode of proceeding, unſupported by any precedent 
or example in the journals of parliament, or the re- 
cords of any other court, calculated merely to ſerve a 
preſent purpoſe, and as ſuch, well deſerving the term 
which I gave to it of a capital injuſtice, The charge 
contained in this motion conſiſts of four articles, each 

of which it has been contended is ſufficient ſingly to 
juſtify the concluſion drawn from them all put toge- 
ther, that Mr. Wilkes ought to be expelled. Upon 
this complicated charge, the houſe is now called upon 
to give a judgment for or againſt the queſtion. It is 
a well . and undeniable rule in this houſe, 


-* Mr, n. 3 
A 4 | founded 
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FFF 
founded -in frommen ſenſe, that, whenever a queſtion, | 
even of the moſt trivial nature, is complicated, and 
contains different branches, every individual member, 
has an indubitable right to have the queſtion-ſeparated, 
that he may not be obliged to approve or diſapprove 
in the lump, but that every part of the propoſition 
ſhould ftand or fall. abſtractedly upon its own merits. 
I need not ſhew: the propriety and the abſolute neceſ- 
fity for this ; it. is ſo {clf-evident, that every argument 
I could urge in ſupport of it would only weaken it. 
And ſurely if it holds good in all caſes where we act 
only in a deliberative capacity, it will not be contend- 
ed, that it is leſs true, or leſs neceſſary, when we are 
to exerciſe our judicial powers, when we are to cen- 
ſure and to puniſh, and to affect not only the rights of 
| our own member, but the franchiſes of thoſe who ſent 
him hither as their repreſentative. I may ſafely chal- 
lenge the gentlemen, the moſt knowing in the journals 
of this houſe, to produce a ſingle precedent of a fi- 
milar nature. And if none ſhall be produced, as I 
am convinced there cannot, am I not founded in 
- ſaying, that this is a new Ec. gates 0 law 
and uſage of parliament. 


But this mode of procreding is not * new and 
unprecedented,” it is likewiſe dangerous and unjuſt. 
For the proof of it, let me recall to your minds what 

has paſſed in the courſe of this debate; one very _ 
learned and worthy gentleman *, who ſpoke early, de- 
clared, that he gave his conſent to-this motion for 
expulſion, upon that article of the charge alone, which 
relates to the three obſcene and impious libels, diſ- 
avowing, in the moſt direct terms, all · the other ar- 
tieles, becauſe he thought, that the libel relative to 
Lord Weymouth's letter was not properly and regu- 
larly brought before us, and that Mr. Wilkes, having 


[OPT ag rs, 4 — 


* Mr. Blackflone, 1 


n 


| * 11. 1 
been already expelled by a former parliament, for the 


ſeditious libel of the North Britain, ought not to be 
puniſhed and expelled a fecond time by a ſubſequent 
parliament for the ſame offence. His argument was, 


that the former houſe of commons, having vindicated 


the honour of the king and of parliament, he hoped 


this houſe would not ſhew leſs zeal to yindicate the 


cCauſe of God and of religion. He ſpoke with a be- 


coming zeal and indignation, .raiſed, as he told vs, by 


having read ſome of the wicked and impious expreſ- _ 
ſions contained in the record now upon your table. 
His opinions (which were ſoon after followed by an- 


other learned gentleman “, who adopted the ſame train 
of reaſoning) joined to the ſerious manner in which be 
delivered them, ſeemed to make great impreſſion upon 
the houſe, and though I differ with him in his con- 


cluſion, yet I gre wich him in his principles, and 


| was glad to ſee this offence treated as it ought to be. 
For, if we treat it with mirth and levity, we in ſome _ 


meaſure juſtify. the libel itſelf by our conduct, and 
ſhare the guilt of the author. On the other hand, 


what were the arguments of the two noble lords 1. 
who ſpoke lately for the expulſion ? They agreed in- 
deed with the learned. gentlemen in the concluſion, 
bur differed widely in the premiſes with regard to the 
articles of the charge on which they founded their 


judgment. They both diſclaimed the article of the 


three obſcene and impious libels as any ground for 
this proceeding, They expreſſed their diſapprobation 
of the manner in which the copy of them was obtain- 


ed from Mr. Wilkes's ſervant, and their doubts with 
regard to his intention to publiſh them. One of them 


therefore defired to draw a veil over that part of the 


charge, that it might no more "oP e a the 


Mr. Serjeant Nates, 31s | 1252 
+ ** Frederick Campbell, Lal Palmerſton. 


ta : 
other wiſhed to bury the whole of that tranſaction in 
© oblivion. The firſt, waving the reſt of the charge, 
grounded his aſſent to the motion upon the ſeditious 
bel of the North Britain; the latter, if I miſtake not, 
upon the libel againſt Lord Weymouth. Thefe fen- 
timents likewiſe ſeemed to meet with great approba- 
tion from many of your members. Another gentle- 
man +, who is very converſant in the journals of the 
| houſe, and could not therefore but be ſenſible both of 
the novelty and danger of this proceeding upon ſuch 
an accumulated and complicated charge, thought it 
neceſſary to take a different ground. He feemed to 
wave the criminal parts of the charge, but inſiſted 
ſtrongly upon Mr. Wilkes's incapacity of continuing a 
member of parliament, ariſing from his impriſonment, 
which the houſe had declared to be no caſe of privi- 
lege, and from which they could not wore dis- 
charge him. 
| I have ſtated theſe arguments, and 1 8 to the 
houſe, whether I have miſrepreſented them. I might 
in the ſame manner go through the reſt of this debate; 
I think not above two gentlemen, who have ſpoken 
together, have agreed in affigning the ſame offence as 
the proper ground for this expulſion,” It is impoſſible 
to form any judgment concerning the ſentiments of 
thoſe who have not ſpoken, except from thoſe who 
have, and from the approbation which has been given 
to what they declared. If I am to judge from thence, 
I ſhould imagine, that the opinions of thoſe who con- 
cur in this queſtion of expulſion, are almoſt equally 
divided among the ſeveral branches of the charge con- 
tained in it; but however that may be, it is undeni- 
ably true, that great numbers of gentlemen approve 
of ſome parts of the charge, and diſapprove of others, 
_ ſo, vice verſa. What then may be the conſequence 


bay Mr, Dyſon ; 
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of blending the * of this matter together ? Is it 
not evident, that by this unworthy artifice, Mr. Wilkes 
may be expelled, although three parts in four of thoſe 
who expell him ſhould have declared againſt his ex- 
pulſion upon every one of the articles contained in 
this charge. Would not this ſevere puniſhment be 
inflicted upon him, in that caſe, by a minority, againſt 
the ſenſe and judgment of a great majority of this 
houſe ? To explain this in a manner obvious to the 
apprehenſion of every gentleman who hears me, let 
me ſuppoſe, that an indictment were framed, conſiſt- 

ing of four diſtin& offences, each inferring the pe- 
nalty of death.; charging, for example, that the priſoner 
on the firſt of May had committed treaſon, on the 
firſt of June murder, on the firſt of July robbery, 
and on the firſt of Auguſt forgery. Let me ſuppoſe 
any court of judicature in the kingdom ignorant and 
wicked enough to admit of, and to try the priſoner . 
upon ſuch a complicated indictment, notwithſtanding 
any objection he could make to it. Might he not be 
found guilty of each of theſe offences by three diffe- 
rent jurymen, and declared innocent by nine, and 
would he not in fact by this contrivance be con- 
demned to death by three, although acquitted by 
nine? What would mankind, what would you your- 
ſelves ſay of ſuch a ſentence ſo obtained? Would you 
not think the term of capital injuſtice too ſoft an 


expreſſion ? Would you not call it the worſt of mur- 


ders, a murder under the colour of law and juſtice ? 
The puniſhment would indeed be different, becauſe 
the offences are ſo; but the mode of proceeding on 
the preſent oration is exactly the ſame, and equally 
Inconſiſtent wich the law and uſage of parliament, with 
the practice of every court of judicature in any eivi- 
lized country, and with the unalterable principles of 
natural equity. But I will reſtrain my expreſſions, 
and leave this part af the queſtion to your own feel- 
ings, 
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ings, which I am perſuaded will enforce. it more 
long, than any arguments of mine. . 


1 have hitherto taken the whole of this Pp aro 
charge together, and have ſhown the dangerous con- 
ſequences reſulting from it; I will now unravel the 
web, and conſider the different parts. of it ſeparately 
and diſtinctly. The firſt which preſents itſelf is the 

libel relative to Lord Weymouth's letter, which has 

been new chriſtened for this ſpecial purpoſe, It was 
complained of in the other houſe as a breach of pri- 
vilege, and as a groſs and impudent libel, which it 
certainly is, againſt a peer of the realm, and one of 
his majeſty's principal ſecretaries of ſtate. But when 
ĩt appeared to be written by Mr. Wilkes, it was to 
change its name and its nature. The particular com- 
plaint and all mention of the noble lord concerned in 
it was to be dropped, and it became at once a matter 
of ſedition againſt the ſtate, With what view was 
this alteration made ? Why did not the houſe of lords 
addreſs the king, to haye it proſecuted by the attorney 
general, in the ſame manner as was done with regard 
io the three obſcene and impious libels which were 
written by the ſame perſon then a member of this 
houſe, and were likewiſe complained of as a breach 
of privilege againſt a peer of parliament ? What was 
the motive for this difference of proceeding in the 
other houſe, on two offences of the ſame nature againſt 
the ſame perſon? It was not out of regard to us and 
to our privileges, for they well knew, that we had 
joined with them in a ſolemn declaration, that in this 
eaſe there was no privilege, and they themſelves had 
proceeded in conſequence of it againſt this very man 
then a member of Parliament, for a fimilar offence, 
without communicating it to the houſe of commons. 
Coan any reaſon be aſſigned for this, except a deſire 
in their lordſhips to ſhift the juriſdiction, and inſtead 
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of ſending it to che courts of law, where libels Sund 
miniſters have hitherto always been tried, to tranſmiit 
it to us to be puniſhed, contrary to all precedent and 
example, by an extraordinary extenſion of our judica- 
ture? And will this houſe, whoſe peculiar duty it is 
to watch over and to guard the laws of the land from 
all encroachments, and who have looked with the moſt 
| zealous eye upon every act which has the leaſt tendency 
to exempt the peers of the realm, and their cauſes 
from that juriſdiftion which is common to all, will 
this houſe, I fay, lend its name to ſuch an evaſion, 
and extend its judicature for ſuch a purpoſe ? ſhall we 
take upon ourſelves fo odious an office, and anſwer 
ſuch a demand at fight, with no other view, than to 
fave their lordſhips the difficulty and obloquy, which 
is the uſual conſequence of theſe proſecutions ? If this 
attempt ſhould fucceed, and fo eaſy and ſummary 2 | 
method ſhould be marked out for the puniſhment of 
thoſe who ſhall libel miniſters of ſtate, this probably 
will not be the laſt application which we ſhall receive 
of this nature. We have enough to do; too much 1 
fear, to maintain our own authority and dignity unim- 
peached, and ſurely the other houſe has ſufficient 
power in themſelves, with the aſſiſtance of the courts 
of law, to vindicate their members from every inſult. 7 


The next article is that of the ſedirious libel the 

North Briton, for which, the author and publiſher was 
deſervedly proſecuted, tried and convicted five years 
ago, in conſequence of the unanimous addreſs of both 
houſes of parliament. He was likewiſe expelled by 
the laſt houſe of commons for the indignity offered to 
them by one of their own members, of which the were 
the only judges, and which they alone could puniſh; 
aà caſe ſo widely different from that of a libel on any 
particular perſon or miniſter of ſtate, that it is quite 
e to do more chan to mark it out to your 
obſervations 


8 


obſervation· For this libel of the North Briton M 
Wilkes has been ſentenced, and is now undergoing _ 
the puniſhment inflifted on him by law. He has 


| likewiſe been puniſhed by expulſion from the former 


houſe of commons for the particular offence commit - 
ted againſt them. There is not a rule more ſacred in 
the juriſprudence of this country, than that a man 
once acquitted or condemned, ſhall not be tried or 
' Puniſhed again by the ſame judicature for the ſame of- 
fence. How many notorious criminals daily eſcape 
by the ſtrict obſervance of this rule, and yet the 
principle of it is ſo ſalutary, and fo deeply rooted in 


the minds of men, that no one dares to ſet his face + 


_ againſt it, and to avow an intention to break through 
it. It was but a few days ago that I ſpoke and voted 


to reſtrain Mr. Wilkes from entering into the greater : 


part of his petition, becauſe the ſubject matter of his 


complaint had been fully heard, and the parties to 


it duly acquitted by the laſt houſe of commons. The 
houſe, after long debate, adopted the reaſoning, and 
Mr. Wilkes was reſtrained accordingly. by 


And ſhall I, within the little ſpace of a few Gays,” 
Wer every argument which I then uſed againſt him, 


and declare without ſhame that the ſame rule of law, 


which was concluſive when urged in behalf of his ad- 
verſaries, ſhould in the ſame cauſe be of no avail 
when pleaded in his favour. Is this that conſiſtency 
upon which I, and thoſe who hear me, are to value 
_ ourſelves? I haye not taken up that ſacred principle 
ſo. lightly, nor will I ſo wantonly depart from it. 
Permit me to give you an inſtance of it. Many years 

ago, a propoſition was made to allow of a reviſion of 
of the ſentence of a court martial. The queſtion was 

ſolemnly argued. 1 then fat at the treaſury board 

' vith a miniſter * for whom I had the COT army 


* Mr, Pelham, - | 
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LO - 


Th wy | 
regard and reſpect; and yet in oppoſition to TIN 4 
to the ſentiments: of thoſe *, with whom I was con- 
need by the neareſt ties both of blood and friend- 
ſhip, I repeatedly voted and fpoke againſt that revi- 
fon, in conjunction with a noble perſon +, who then 
fat at the ſame board with me, and an honourable 


gentleman f. an officer of the army, who afterwards | 


| Held the office of one of his majeſty's principal ſecre- 
taries of ſtate, who now hears me, and to whom I ap- 
peal for the truth of what I have ſaid upon this ſub- 
ject. Is not. this the reviſion of a ſentence given in a 
former parliament in order to encreaſe it? And if this 
motion for the expulſion of Mr. Wilkes, as grounded 
upon that offence, ſhall prevail, will he not be twice 
expelled and twice puniſhed for one crime by the ſame 
judicature, in direct violation of that ſalutary princi- 
ple, to the truth of which we ourſelves have ſo lately 


aſſented. Y | . 


The third article etc in the alk: is for 
printing and publiſhing three impious and obſcene li- 
bels, under the title of the Eſſay upon Woman; 1 
truſt that none who hear me, I am ſure that no one 
who knows me will believe, that I mean to palliate 
that crime, or the ſeditious and dangerous libel which 
1 have juſt now mentioned. I will go further, 1 
cannot agree with thoſe who think, that the papers 
relative to it were obtained by thoſe. who proſecuted 
him in any undue or improper manner. The contrary 
has appeared by Mr. Wilkes's own evidence a few 
days ago. That proſecution was begun in another 

place, and I had nothing to do with it; but in juſtice 
to thoſe who were concerned, I muſt ay, that there 
was not the leaſt foundation for all that calumny that 
has been propagated with regard to the manner of 
obtaining them, for the truth of which I appeal to 


* Lord Temple and Lord Chatham. | 
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on Mr. Wikes's petition upon that ſubject. I muſt. 


therefore: freely declare, that this obſervation has no 
weight with me. The other part of the objection is 
founded upon the evidence given at your bar, that 
Mr. Wilkes had directed only twelve copies of them 


d be printed, and had ſtrictiy ordered, that they 


mould all be delivered into his on hands, from 

hence it is urged, that he had no intention to publiſh 
them at large. This may be indeed a circumſtance 
of alleviation, which I am the more avthoriſed to ſay, 
as 1 am informed it was mentioned by the learned 
„ in mitigation of the ſentence given againſt 
| Kim in the court of king's bench. But the ſtrongeſt 


was committed five years ago, that the law has al- 
ready puniſhed it, that the laſt houſe of commons, 
though they were not ignorant of it when. they pro- 
ceeded againſt him, and certainly were not partial to 
him, yet, as they were not particularly concerned in 
it, did not chink it right for them to interfere in it. It 
might therefore be thought a hardſhip to him to let 
ñãt paſs unnoticed by them, and many years after to 
, 1 
eee eee ee 


© "The laſt article of this complicated gs 2 ak 
Mr. Wilkes has been ſentenced by the judgment of 


plea in his defence upon this head is,” that the crime 


the court of king's bench, to undergo” twenty-two 


months impriſonment, and that he is now in execu- 
tion under that judgment. This circumſtance” has 
been principally relied upon and enforced by a gen 


fleman f, who has laboured very ſtrongiy to pfore 


' _ that, as Mr. Wilkes is thereby diſabled from taking 
bis ſeat, and doing his duty for ſixteen months to 
come, this diſability alone is a proper * ſufficient - 


0 Mr. Juflice Yates, 5 Mr. . | 
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ground to juſtify the propoſition which has been mad 1 
to you for expelling him. You have been told very 
truly, that his conſtituents have the cleareſt-and moſt: | | 
undeniable right to the attendance of their repreſenta- ; 
tives in parliament, that there is no privilege which we 
are or ought to be ſo tender of, as to free our mem - 
bers from the leaſt reſtraint, which may preyent or 
even interrupt them in the exerciſe of this duty, that 
this conſideration 1s of. ſuch infinite moment, that the. 
uſual courſe of juſtice in all civil caſes is to give way 
to it and be ſuſpended, in order to preſerve the right 
of our conſtituents from being violated in the ſmalleſt 
degree: that we have already declared, that Mr. 
Wilkes is not entitled by privilege of parliament to 
be diſcharged from his impriſonment, and that we 
have no other method to enforce the attendance of our 
member : that under theſe circumſtances he would for 
a long time to come be utterly diſabled from performs 
ing that duty which he owes to his conſtituents, unleſs. 
the king ſhould be. pleaſed ro pardon him, which 
would in effect be leaving to the option of the crown. 
to determine, whether one of our members ſhould or 
ſhould. not take his ſeat in this houſe. - I entirely cons. 
Cur with the general poſitions which have been laid 
down as the foundation of this argument, but I differ 
extremely in the conſequences which have been drawn, 
from it, and. think that I can ſhew to a demonſtration, - 
that by. the law, and conſtant uſage of parliament, the 
| inability of attending his duty for the ſpace of a year 
or two has never been, deemed a ſufficient reaſon for 
the expulſion of a member. I ſay his inability, for 
his impriſonment has juſtly been ſtated, not as a freſh 
crime, but as an inability in him to attend, and in the 
houſe to reclaim him. The propofition therefore is, 
that whenever a member is reſtrained from doing his 
duty here, and that the houſe cannot compel his at- 
tendance without the immediate interpoſition and con- 
Vor. _ B | ſent 
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| ſent of the crown, in all ſuch caſes the houſe is 3 


by the law and practice of parliament to proceed to 
an expulſion of the member ſo diſabled. 


Let us ſee how far this doctrine is warranted by for- 
mer precedents. Not one has been produced in ſup- 
port of it. On the contrary, need I put that gentle- 


man in mind of a multitude of examples, many of 


which have happened in our gyn time, which prove 
the very reverſe of it. Does he not remember the 
caſe of Lord Barrymore and Sir John Douglas, both 
of them members of this houſe, Who were impriſoned 
upon the ſuſpenſion of the habeas corpus act for 2 
longer period of time than Mr. Wilkes, and who 
could not be delivered from that impriſonment with- 


out the interpoſition and conſent of the crown? many 


* caſes of a ſimilar nature muſt be freſh in the memory 
of us all, but there is one which I cannot mention 


_ Vithout a particular reſpect and reverence to the perſon 


concerned in it. I mean the caſe of Sir William 
Wyndham. He was impriſoned: in the Tower for up- 


_ wards of two years, during which time the county 


which he repreſented, and the public in general, were 
deprived of thdſe ſervices for which he was ſo emi- 
nently qualified, and which he performed with fo much 
honour to himſelf and advantage to them. But though 
the times were warm and violent, and many wiſhed to 
get rid of thoſe abilities which they were well ac- 
quainted with yet no man ventured in that or any of 
the other inſtances to maintain the doctrine now laid 
down, that becauſe the parties were reſtrained from 
their attendance here by a legal impriſonment, from 
which this houſe could not deliver them without the 


interpoſition and conſent of the crown, they therefore 


ought by the law and conſtitution of parliament to be 


expelled. I am well aware that in theſe caſes it may 


be ſaid, the parties had not been convicted, that there 
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is therefore a great difference as to the certainty of the 
crime imputed to them. It is true, and God forbid 


that I ſhould draw any parallel of that kind, but with 
regard to the reſtraint abſtracted from the crime, which 
is made the only foundation of this part of the argu- 


ment, it is exactly the ſame as in the preſent inſtance, . 


Nor will the conſequences ſtop here, if it ſhould be 
admitted that this argument is well founded; I am 
convinced the gentleman who urged it was not aware 
of them. Would he wiſh that all thoſe whom the 
king can by law reſtrain from their attendance in this 
houſe for the ſpace of fifteen or ſixteen months, and 


| who are thereby unable to diſcharge the duty which 
they owe to their conſtituents, Would he wiſh, I ſay, 
that they ſhould be all declared, ipſo facto, incapable 


of ſitting in parliament - after that reſtraint ſhall be 


ended? has he forgotten how many officers, both in 


the land and ſea ſervice, whilſt they were members of 
this houſe, were abſent for many years together, during 
the late war? Are there not many in the ſame fitua. 
tion, who are at this very time actually employed 
upon military ſervices in our garriſons abroad? Can 
they leave that duty without rhe interpofition and con- 
ſent of the crown; or, if they cannot, will it be con- 
_ tended, that they are diſabled from ever returning 

amongſt us, and that their feats are thereby vacated, 
This doctrine, if true, would prove, that the gentle- 
men of the army and of the navy, who from the na- 
ture and condition of the reſpective ſervices, are at 
all times liable to this objection, ate for that reaſon 
not eligible into this houſe, and would be the ſtrongeſt 
argument for an act of parliament declaring their in- 


capacity. Many other caſes might be put of tempo- 


rary diſabilities, even for a longer ſpace of time, which 
have never been, and I believe never will be deemed 
proper grounds for an expulſion, I ſhall not however 


ſtate them Feen, becauſe thoſe which 1 haue 
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already ſtated, will ſurely be ſufficient to convince the 


houſe, that this propoſition is directly contrary to the 
practice, and that it has never been warranted in an 
one inſtance by the law and uſage of parliament. 


But it has been urged, whatever may be the caſe in 


point of form, with regard to the ſeveral articles con- 
tained in this queſtion, whether taken together as an 
accumulated and complicated charge, or conſidered ſe- 


parately and diſtinctly, yet this houſe muſt neceſſarily 


be the judges, whether any member of their own 1s or 


is not a fit perſon to fit amongſt them, and it has been 


argued, that if the laſt parliament thought him unfit, 
the preſent has certainly an equal right to adjudge that 


he is ſo. It has been aſked, what merit has he had 


ſince that time to recommend him, and to induce the 


preſent parliament to think him a properer man to fit 
amongſt them, than he was to fit among their prede- ; 


eeſſors. This would indeed be a conclufive argument, 


if we really had that diſcretionary power of excluding 
all thoſe whom we think improper upon which it is 


founded. But we have no ſuch general authority veſted 


in us, nor is there a fingle precedent where we have 


pretended to exerciſe it. Whenever this houſe has 


expelled any member, it has invariably. aſſigned ſome 
particular offence as the reaſon for ſuch expulſion. 
By the fundamental principles of this conſtitution, the 
right of judging upon the general propriety or unfitneſs 
of their repreſentatives is entruſted with the electors, 


and when choſen, this houſe can only exclude or expel 


them for ſome diſability eſtabliſhed by the law of the 
land, or for ſome ſpecific-offence alledged and proved. 
If it were otherwiſe, we ſhould in fact ele& ourſelves, 


inſtead of being choſen by our reſpective conſtituents. 
If I had been one of the electors for the county of 


Middleſex, I ſhould: have ſhown by my vote the opi- 
nion Which I entertained with regard to the conduct 


and character * Mr, e and to the propriety of 
| choonng 
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eln him a knight of the ſhire for that county. 1 
had not only a right, but it would have been my duty 
to have manifeſted that opinion. But when he is 
choſen and returned hither; my duty is widely different. 
We are now acting in our judicial capacity, and are 
therefore to found the judgment which we are to give, 
not upon our wiſhes and inclinations, not upon our 
private belief or arbitrary opinions, but upon ſpecific 
facts alledged and proved according to the eſtabliſhed 
rules and courſe of our proceedings. When we are to 
act as judges, we are not to aſſuine the characters of 
legiſlators, any more than the court of king's-bench, 
who were bound to reverſe Mr. Wilkes's outlawry if 
they found any irregularity in it, though poſſibly they 
were convinced in their private opinions, that it would 


have been more beneficial to the ſtate to have con- 


_ firmed it, If we depart from this principle, and allow 
to ourſelves a latitude of judging in queſtions of this 
nature, if we are to admit thoſe whom we think moſt 
proper, and to expel thoſe whom we think moſt im- 
proper, to what lengths will not this doctrine carry us? 
There never was a parliament choſen, into which there 
were not ſome perſons elected whom the greater part of 
the houſe thought unworthy of that honour. I ſpeak of 
former parliaments, and it becomes us to be careful 
that poſterity ſhould not ſpeak (till worſe of us. Let me 
ſuppoſe for a moment that this was true, to a certain 
degree even in the preſent parliament, and that it were 
carried ſtill farther from party prejudice, or from mo- 
tives leſs defenſible. This would indeed be the ſure 
means of purging the houſe effectually from all ill! 
humours within theſe walls, and of diſperſing them at 
the ſame time through every corner of the kingdom, 
But if this ſummary mode of reaſoning was really 
meant to be adopted, there was certainly no occafion 
for our ſitting four or five days and nights together, 


to e a Fs which might as well have been 
B 8 pod deter- 


determined in ſo many minutes. I cannot therefore 
bring myſelf to think, that any gentleman will avow 
the propoſition to this extent. But perhaps ſome may 
wiſh to ſhelter themſelves under the other part of the 
argument, and may contend, that a man who has been 
expelled by a former houſe of commons cannot, at 
leaſt in the judgment of thoſe who concurred in that 
ſentence, be deemed a proper perſon to ſit in the pre- 
ſent parliament, unleſs he has ſome pardon to plead, or 
ſome merit to cancel his former offences. They will 
find upon examination that this doctrine is almoſt as 
untenable as the other. Votes of cenſure, and even 
commitments by either houſe of parliament acting in 
that capacity only, determine, as it is well known, with 
the ſeſſion. There are indeed ſome inſtances, where in 
matters of contempt and refuſal to ſubmit to the orders 
of the houſe, the proceeding has been taken up again 
in a following ſeſſion. But to transfer an expulſion 
from one parliament to another, and by this means to 
eſtabliſh a perpetual incapacity in the party ſo expelled, 
which muſt be the conſequence of it, as this objection 
will hold equally ſtrong in any future parliament as in 
the preſent. This I ſay, would be contrary to all pre- 
cedent and example, and inconſiſtent with the ſpirit of 
the conſtitution. I could cite many precedents to 
prove the firſt part of my aſſertion, but one alone will 
be ſufficient for my purpoſe, becauſe that is fo fignal, 
and ſo memorable in all its circumſtances, as to render 
any confirmation or inforcement of it quite unneceſſary, 
In quoting this precedent I beg leave to ſay, that I do 
not intend to throw any imputation on any perſon 


whatſoever. I neither mean to acquit or to condemn _ 


thoſe who were parties to it, but merely to ſtate the 
fact as it appears from your journals, and then to ſub- 
mit the reſult of it to the judgment of thoſe who hear 
me. The caſe I allude to was that of Mr. Walpole, | 
who was afterwards firſt miniſter to — 8 the 
firſt 
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firſt _ king George the ſecond for the term of twenty 
years and upwards, On the I7th January 1711-12 he 
was voted by the houſe of commons guilty of a high 
breach of truſt and notorious corruption, in receiving 
the ſum of 500 guineas, and taking a note for 50 
pounds more on account of two contracts made by 
him when ſecretary at war, purſuant to a power granted 
by the lord treaſurer, and for this offence he was com- 
mitted priſoner to the Tower and expelled the houſe. 
He was immediately re- elected, but declared incapa- 
ble of being choſen during that parliament. How- 
ever, on the diſſolution of it a year and a half after- 
wards, he was again choſen into the parliament, was 
admitted to take his ſeat without the leaſt queſtion or 
objection on account of his former expulſion, and con- 
tinued a member of the houſe of commons in every 
ſubſequent parliament till the year 1742, when he was 
created earl of Orford. It cannot be denied that the 
offence was in its nature infamous, and ſuch a dne as 
rendered the perſon guilty of it unfit to be truſted with 
the power to give, or to manage the public money. 
The ſame party that expelled him, whoſe enmity was 
aggravated by his great talents and knowledge of 
buſineſs, continued equally adverſe to him, and equally 
prevalent in the new parliament; but however deſirous 
they were to get rid of him, and however violent upon 
many other occaſions, yet in the very zenith of their 
power, they did not dare to ſet up this pretence, or to 
urge the expulſion of a former parliament, although 
not two years before, as a ſufficient ground for re- 
expelling or declaring him incapable of ſitting in a new 
parliament. If this could have been attempted, every 
circumſtance concurred to make them wiſh it. The 
crime itſelf was breach of truſt, and notorious corrup- 
tion in a public officer relative to public money, an 
offence in the eye of parliament certainly not leſs in- 


famous or leſs criminal than writing and publiſhing a 
1 3 
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ſeditious libel. Few if any were more obnoxious, or 
more formidable to them than the gentleman who had 
been the object of their juſtice or reſentment. The 
heat of party rage had been pleaded in excuſe, if not 
in juſtification of many extravagancies on both ſides, 
but they thought this meaſure beyond the mark of a 
common violence, and therefore dared not to attempt 
it. I have ſaid before, that it was not my intention to 
approve or to blame the cenſure then paſſed upon that 
extraordinary man. It was the ſubject of great diſcuſ- 
fion and altercation at the time. I do not wiſh to 
revive paſt heats. The preſent are more than ſufficient, 

and all wiſe and good men ſhould-endeavour by juſtice 
and moderation to allay them. Let us therefore take 
it either way. Let us ſuppoſe, that he was guilty or 
innocent of the charge to the utmoſt extent, and then 
let us conſider how the caſe will apply to that part of 

the queſtion which is now before us. The crime, as 
it related to a fraud concerning the public revenue, 

= was certainly under the immediate cognizance of this 

| 

| 

| 

| 

| 

| 


houſe, and was perhaps puniſhable in no other man- 
ner. They puniſhed it as ſeverely as they could, both 
by impriſonment and expulſion; the former of which 
ended in a few months, and the conſequences of the 
latter in a year and a half, If he was guilty of a high 
breach of truſt and notorious corruption, he was cer- 
tainly very unfit to be inveſted with the moſt ſacred 
truſt in the kingdom, that of a member of the legiſla- 
ture. Had the queſtion been aſked upon that occaſion 
Jikewife, what merit he had after his firſt expulſion to 
recommend him to the ſubſequent parliament ? The 
anſwer muſt have been, that he had perſiſted in juſtify- - 
ing what he had done, that he had appealed not only to 
his electors, but to the world at large in more than one 
printed pamphlet, accuſing the houſe of commons 
which had condemned him, of violence and injuſtice. 
With all theſe aggravations, and with every other in- 
E 8 ducement, 


ducement, what could have protected him, what could 
have prevented his re- expulſion, but the notoriety and 
the certainty that ſuch a meaſure was not conſiſtent 
with the known law and uſage of pariiament, even 
when exerted againſt a guilty and obnoxious man? 
This is the ſtate of the argument upon that ſuppoſition; | 
but if we take the other part of the alternative, and 
ſuppoſe that he was innocent of the charge, the pro- 
poſition would be much ſtronger ; we muſt then con- 
ſider him in the light of a man expelled by party rage, 
or oh worſe motives, not for his crimes but for his me- 
rit, not that he was unfit, but that he was too well 
qualified for the truſt repoſed in him. What would 
have been the conſequence, if this doctrine of transfer- 
ring the diſability incurred by a former ſentence to a 
ſubſequent parliament had been then eſtabliſhed ? The 
public and this houſe would have been deprived for 
ever of thoſe ſervices, which from his knowledge · and 
talents they had a right to expect, and which they ſo 
much relied upon, particularly in the important buſi- 
neſs of the finances of this kingdom, and that gentle- 
man and his family would have been precluded, irre- 
parably precluded, by an unjuſt judgment, from thoſe 
great emoluments and high honours which were con- 
ferred upon him by two ſucceſſive kings, as the rewards 
of his adminiſtration. That loſs however would have 
been the misfortune of individuals, but a much heavier, 
a much more extenſive misfortune would have befallen 
the parliament and the conſtitution, if ſo dangerous a 
precedent had taken place. An ealy and effectual plan 
would hive been marked out to exclude from this 
houſe for ever, by an. unjuſt vote once paſſed, any 
member of it who ſhould be obnoxious to the rage of 
party, or to the wantonneſs of power. Let, not your 
prejudices, let not your juſt reſentments againſt the 


conduct and charaQter of the man, who is now the ob- 


ject of our deliberation, prevail upon you to ground 
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any part of your proceedings upon ſuch deſtructive 1 
fatal principles. Conſider that precedents of this na- 
ture are generally begun in the firſt inſtance againſt the 
odious and the guilty, but when once eſtabliſhed, are 
eaſily applied to and made uſe of againſt the meritori- 
ous and the innocent: that the moſt eminent and beſt 
deſerving members of the ſtate, under the colour of 
ſuch an example, by one arbitrary and diſcretionary 
vote of one houſe of parliament (the worft ſpecies of 
oftraciſm) may be excluded from the public councils, 
eut off and proſcribed from the rights of every ſubject 
of the realm, not for a term of years alone, but for ever : 
that a claim of this nature would be to aſſume to the 
majority of this houſe alone, the powers of the whole 
legiſlature ; for nothing ſhort of their united voice, 
declared by an act of parliament, has hitherto pretend- 
ed to exerciſe ſuch a general diſcretion of puniſhing, 


\ _ contrary to the uſual forms of law, and of enacting 


ſuch a perpetual incapacity upon any individual. 
There are indeed ſome inſtances of the latter * kind in 
our ſtatute books, but even there they have been fre- 
quently animadverted upon, and heavily cenſured as 
acts of violence and injuſtice, and breaches of the con- 
ſtitution. Let us remember the well known obſerva- 
tion of the learned and ſenſible author of LEſprit des 
Loix, who ſtates it as one of the excellencies of the 
Engliſh conſtitution, of which he was a profeſſed ad- 


| mirer, © that the judicial power is ſeparated from the 


4 legiſlative;” and tells us, © that there would be no 
4e liberty if they were blended together, that the power 
« over the life and liberty of the citizens would then 
ce be arbitrary; for the judge would be the legiſlator.” 
Shall we then, who are the immediate delegated guar- 


_ . dians of that liberty and conſtitution, ſhall we ſet the 


wicked example, and attempt to violate them to gratify 


= * Bills of pains and penalties, | 
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our paſſions or our prejudices? And for wha and 
upon what occaſion ? Not to preſerve the ſacred per- 


ſon of ſovereign from afſaſſination, or his kingdoms: 


from invaſion or + rebellion, not to defeat the arbitrary 
deſigns of a deſperate miniſter or a deſpotic court , 
but to inflict an additional puniſhment upon a libeller, 
who appears by the queſtion itſelf to have been con- 


victed of the greater part af his offences by due courſe 
of law, and to be in actual impriſonment at this mo- 


ment, under a legal ſentence pronounced by the ſu- 
preme court of criminal juſtice in conſequence of that 
. conviction, Can we ſay, that there are not laws in be- 
ing, to preſerve the reverence due to the magiſtrate, 
and to protect the dignity of the crown from ſcandalous 
and ſeditious libels? Are they not ſufficient, if tem- 
perately and firmly executed, to puniſh and to deter 


the moſt daring from the commiſſion of thoſe offences. 


If they are, for what purpoſe is this application ? If they 
are not, can the propoſition now made to you, be deemed 
the proper or the effectual method of enforcing them? 


This brings me to the only part of the queſtion 
which I have not yet touched upon; I mean the pro- 


priety and wiſdom of this meaſure; ſuppoſing even 
that it were clearly warranted by the law of the land, 
by the law and uſage of parliament, by the ſpirit of our 
conſtitution, and by the general principles of natural 
juſtice: the contrary of which I think I have manifeſt- 


ly ſhown in every one of thoſe particulars. What 


then are the motives of propriety and wiſdom by which 


ve are called upon to come into this extraordinary re- f 
ſolution? I ſhall probably be told, that it is to check 


and to reſtrain the ſpirit of faction and diſorder, to re- 
eſtabliſh the credit and authority of government, and 
to vindicate the honour of this houſe, by expreſſing 

our abhorrence of theſe offences. No man has been 
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10 
more defirous to attain theſe neceſſary purpoſes that I 
have been, or will now ſet his foot farther for the ac- 
compliſhment of them by all juſt and legal means, in 
every inſtance conſiſtent with the public ſafety. I 
have not changed my ſentiments relative to Mr. Wilkes, 
of whom I continue to think exactly in the ſame man- 
ner as I have long done; but, whatever my ſentiments 
are, it cannot be denied, that he is now become an ob- 
ject of popular favour. Nor is that popular favour 
confined to this capital, or to its neighbourhood alone, 
but is extended to the diſtant parts of the kingdom; 
The temper of the people you have been truly told, 
has on ſeveral occaſions appeared to be diſorderly and 
| licentious, ſpurning at the laws and at all lawful autho- 
"rity. The difficulties we have to ſtruggle with, arifing 
from the interior condition of this country, from the 
diſobedience of our colonies, and from the ſtate of our 
foreign affairs, are augmented to ſuch a degree, as to 
form a very dangerous criſis, The reſpect and re- 
verence due to the parliament, and the confidence 
reppled in. this houſe, are viſibly diminiſhed. Un- 
be doubly cautious, not to exceed the fricteſt 
| bounds of law and of the conſtitution ? Is it not 
more adviſeable, if the caſe can admit of a doubt, 
to conciliate the heated minds of men by temper and 


diſeretion, than to inflame them by adding freſh fuel to 


diſcontent? Our ſituation, I am ſure, demands the 
firm ſupport of an united people, and their affeionate 
- reliance upon the wiſdom of thoſe who govern them. 
Till that can be reftored, at leaſt in ſume meaſure, we. 
may look around for order and for obedience in vain, 
If his majeſty's ſervants can think that this proceeding 
is the likely means to reſtore it, let them, for the ſake 
of this houſe, whoſe exiſtence depends upon the good 
opinion of our conſtituents, as their happineſs does 
upon us; let them for their own ſakes, conſult that 
beſt guide to all human wiſdom, the experience of paſt 
- ; rn > ws 
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times; and where can they conſult it more properly 
than in the hiſtory of our own country. There they 
will find ſome of the ableſt miniſters and the moſt vic- 
torious general that any age could boaſt of, diſgraced 
and overturned in the midſt of their ſucceſs and tri- 
' umph by a popular clamour of the danger of the 
church. The reverend incendiary Dr. Sachevercll. was. 
unwiſely proſecuted by this houſe. He became by 
that means the favourite and the idol of the people 
throughout England as much, nay. möôre, than Mr. 
Wilkes is now. The queen herſelf was ſtopped and, 
inſulted in her chair during the trial, with God ſave 


Dr. Sacheverell. 1 heartily wiſh that no fimilar inſult 


may have been offered to our preſent ſovereign... The 
proſecution went on and the ferment encreaſed. T he 


« the whigs had wiſhed to. roaſt a „ e 5 that 
c they had done it at ſo fierce a fire, that they had 
10 burnt themſelves,” for the miniſters were diſmiſſed, 
and the parliament diſſolved. The reverend doctor, 
the mob idol, when he ceaſed to be a martyr, ſoon 
ſunk into his original inſignificancy, from which that 
martyrdom alone had raiſed him. Mr. Wilkes, ap- 
prehenſive of the ſame fate, and thoroughly ſenſible, 
that the continuance of his Popularity will depend up- 
on your conduct, uſes every means in his power to 
provoke you to ſome inſtance of unuſual ſeverity. 
Suppoſe that you could other wiſe have doubted of 8 
yet his behaviour here at your bar, when called upon 
to juſtify himſelf, is fully ſufficient to prove the trutk 
of what I have aſſerted. If he had intended to de- 
precate your reſentment, and to ſtop your proceedings 
againſt him, he is not ſo void of parts and underſtand- 
ing, as to have told you in the words he uſed at the 
bar (when charged with writing the libel againſt Lord 
Weymouth) <* that he was only ſorry he hat not EX» 
4 preſſed himſelf upon that ſubje& in ſtronger terms, 


© and that he certainly would do ſo whenever a ſimilar 


Ev occaſion 
4 ; 
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« occaſion ſhould preſent itſelf; nor would he have 
| aſked, © whether the precedents quoted by Lord 
«© Mansfield were not all taken from the ſtar- 3 
If he had wiſhed to prevent his expulſion, he would 
have employed other methods to accompliſh his pur- 
poſe ; but his object is not to retain his ſeat in this 
houſe, but to ſtand. forth to the deluded people as the 
victim of your reſentment, of your violence and in- 
juſtice. This is the advantage which he manifeſtly 
_ ſeeks to derive from you, and will you be weak enough 
to give it to him, and to fall into fo obvious a ſnare ? 
What benefit will you gain, or what will he loſe, if 
this motion for his expulſion ſhall take effect? What- 
cer talents he has to captivate or to inflame the people 
without doors, he has none to render him formidable 
Vithin theſe walls, or to combat the weighty and 
powerful arguments which miniſters know how to 
employ. He has holden forth high ſounding and 
magnificent promiſes of the ſignal ſervices which he 
will perform to his country in parliament, and there are 
many who are ignorant and credulous enough to be- 
lieve them. Whenever he comes here, I will venture 
to prophecy that they will be grievouſſy diſappointed. 
That diſappointment will be followed by diſguſt and 
anger, at their having been ſo groſsly deceived, and 
will probably turn the tide of popular prejudice. But 
as ſoon as he ſhall be excluded from this houſe, they 
will give credit to him for more than he has even pro- 
miſed. I hey will be perſuaded, that every real and. 
imaginary grievance would have been redreſſed by his 
patriotic care and influence, If in this fituation, any | 
untoward accident, any diſtreſs ſhall befall us, the fer- 
ment will be encreaſed by this circumſtance, and the 
language of an uninformed and miſled people will be, 
“ aye, if maſter Wilkes had been in the houſe he 
ce would have prevented it; they knew that, and there- | 


fore would not ſuffer him to come amongſt them. 
FEY: Such 
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Such will be the reaſoning, and ſuch the conſequences 
attending this meaſure; but they are not the only con- 
ſequences which ought to be weighed and confidered, 


before you engage n it. Look a little forward to the 


courſe of your future proceedings, and ſee in what dif- 
ficulties you will involve yourſelves, In the preſent 
diſpoſition of the county of Middlefex, you cannot en- 
tertain a doubt, but that Mr. Wilkes will be re- elected 
after his expulſion. You will then probably think 


yourſelves under a neceſſity of expelling him again, 
and he will as certainly be again re-eleted. What 


ſteps can the houſe then take to put an end to a dif- 
graceful conteſt, in which their juſtice is arraigned, and 
their authority and dignity effentially compromiſed. 
You'catitiot, by the rules of the houſe, reſcind the vote 
for excluding Mr. Wilkes, in the ſame ſeſſion in which 


it has paſſed; and I know but two other methods 


which you can purſue. They have both been the ſub- 
ject of common converſation, and are both almoſt 
equally exceptionable. You may refuſe to iſſue a new 
writ, and by that means deprive the freeholders of this' 
county of the right of chooſing any other repreſenta« 
tive, poſſibly for the whole term of the preſent parlia- 


ment. There are ſome examples of this kind in the 
caſe of corrupt boroughs, where this houſe has ſuſ- 


pended the iſſuing a new writ for the remainder of a 
ſeſſion, as a puniſhment upon the voters for the moſt 
flagrant bribery ; bur I cannot believe, that it will be 


thought juſt or adviſeable to inflict the ſame puniſh- 


ment during the term of a whole parliament, inſtead of 


a ſingle ſeſſion, upon the electors of a great county, for 


no crime, except that of rechooſing a man whom this 
houſe had cenſured and expelled. If you do not adopt 
this proceeding, the other alternative will be to bring 


into this houſe, as the knight of the ſhire for Middle- 
ſex, a man choſen by a few voters only, in contradice 


tion to the declared ſenſe of a great majority of the 
trecholders 
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8 on the face of the poll, upon a ſuppoſition; 
that all the votes of the latter are forfeited and thrown. 
away on account of the expulſion of Mr. Wilkes. If 
ſuch a propoſition ſhall ever be brought before us, it 
will then be time enough to enter into a full diſcuſſion 
of it; at preſent I will only ſay that, I believe there is 
no example of ſuch a proceeding, that if it mall ap- 
pear to be new and unfounded in the law of the land, 

nay, if any reaſonable doubt can be eatertained of its 
legality, the attempt to forfeit the frecholders' votes in 


| this manner will be highly alarming and dangerous. 


Are theſe then the proper expedients to check and to 
reſtrain the ſpirit of faction and of diſorder, and to 
bring back the minds of men to a ſenſe of their duty? 
Can we ſeriouſly think they will have that ſalutary ef- 
fect? Surely it is time to look forwards and to try 
other meaſures. A wiſe government knows how to 
enforce with temper, or to conciliate with dignity, but 
a weak one is odious in the former, and contemptible 
in the latter. How many arguments have we heard 
from the ad miniſtration in the courſe of this ſeſſion, 


for conciliating meaſures towards the ſubjects i in the 


American colonies, upon queſtions where the legiſlative 
authority of Great Britain was immediately concerned? 


And is not the ſame temper, the ſame ſpirit of conci- 


L Lation, at leaſt equally neceſſary towards the * 


within this kingdom, or is this the only part of the 
king s dominions where i it is not adviſeable to ſhow it? 
Let not any gentleman think, that by conciliation I 
mean a blind and baſe compliance with popular opi- 
nions, contrary to our honour or juſtice; that would 
indeed be unworthy of us. I mean by conciliation, a 
cool and temperate conduct, unmixed with paſſion, or 
with prejudice. No-man wiſhes more than I do to ſtop 
any exceſs on either ſide, or is more ready to reſiſt any 
tumultuous violence founded upon unreaſonable cla- 


mour. Such a clamour is no more than a ſudden er 
0 


E 
of wind which paſſes by and is forgotten; but when 6 
the public diſcontent is founded in truth and reaſon | 
when the ſky lowers and hangs heavy all around us, a 
ſtorm may then ariſe, which may tear up the conſti- 
tution by the roots, and ſhake the palace of the king 
himſelf. As for me I have given my opinion, and I 
have choſen to do it without concert or participation. 
I can aſſure the houſe, that ſome of my neareſt friends 
did not know the part which I ſhould take. I deter- 
mined not to tell it, that I might keep myſelf unen- 
gaged and free to change it, if I thought proper, du- 
ring the courſe of the debate. I do not mean by this 
to fay, that I came into the houſe without having 
formed an opinion ; on the contrary, I had weighed 
and conſidered it thoroughly, and my judgment upon 
it is the reſult of my moſt ſerious deliberation. I 
know not what others may think, or who will act with 
me upon this occaſion. Thoſe who were once my friends 
may have adopted other ideas and other principles, and 
even thoſe who till continue to be ſo, may poſſibly 
entertain different ſentiments from mine upon this ſub- 
ject. That conſideration muſt not prevent me from 
doing juſtice, but God forbid, that they ſhould not 
exerciſe the ſame liberty, and follow their opinions, as 
I do mine. They know that I have not aſked one of 
them co attend during any part of this buſineſs, nor 
have I deſired their concurrence. Many of them fic 
around me, and I appeal to them for the truth of what 
I have ſaid. Thus far then I have diſcharged my duty, 
with no other view, but to do that which appears to 
me moſt conformable to the ends of juſtice and of pub- 
lic welfare, moſt for the ſafety and honour of the king 
and the kingdom. Whilſt my little endeavours can 
contribute but a mite to theſe great purpoſes, I will 
continue to exert them as freely as I have now done; 
but whenever the violence or corruption of the times, 
either within or without theſe walls, will not permit me 
Vor. ml: „ to 
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to follow thoſe dictates uncontrouled, I will leave this 


place and retire from an aſſembly, which can no longer 


be called a free parliament. Many extravagancies com- 
mitted by Mr. Wilkes and his adherents have been 


urged, and even magnified, as if they could juſtify any 


extravagance of power to repreſs them. It has been 
aſked, are theſe offences to paſs unpuniſhed, and are we 


not to vindicate our own credit, as well as that of the 
government, by exprefling our abhorrence of them? 
Have I been an advocate for their paffing unpuniſh- 
ed ? Have I ſtopped or neglected to enforce the cen- 
fure of the law ? Was he not proſecuted, tried and 
convicted, and when he left the kingdom to avoid his 
fentence, was he not outlawed ? Let me go farther. 

Had Mr. Wilkes ventured to return home whilſt E 
had the honour to be entruſted with the executive 
powers of the ſtate, he ſhould not have remained out 
of cuſtody four and twenty hours, without ſubmitting 


himſelf to the juſtice or the mercy of the king, whom 


he had fo grieyouſly offended, He knew- it, and 
therefore did not return till he met with more encou- 
ragement. This ſurely was not the behaviour, nor is 
this the language of one of his partizans. Compare 
it with the conduct of thoſe who now hold the chief 
office and authority of the government, and who call 
ſo loudly for vengeance and for puniſhment. Did 
they not give their ſapport to him abroad after his 
_ conviction and outlawry, and keep up an intercourſe 


and correſpondence with him, even whilſt, they were 


the king's miniſters * Was he not permitted to return 


to England, to appear publicly in this capital, for 
months together, and to walk daily under the windows 
of the palace unmoleſted, unconfined, and unpuniſn- 


ed ? They could not plead ignorance of the ſeditious 


libel againſt the king and both houſes of Parliament, f 


nor of the three impious libels contained in the Eſſay 


tried 


upon Woman, for all of 9 he had been legally 
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tried and convicted. Why then was he not called to 
his ſentence, and the laws carried into execution, 
agreeable to the ſolemn aſſurances given by the king 
in anſwer to both houſes of parliament, when they 
jointly addreſſed his majeſty to carry on this proſecu- 
tion? What was become of the executive power, and 
how: were thoſe who were inveſted with it juſtified in 
ſuſpending the uſual courſe of the law, againſt the 
expreſs direction of the king, enforced by the recom- 
mendation of both houſes of parliament ? What were 
the inducemeats at that time to ſuch extraordinary fa- 
vour and lenity, and what are now the motives for 
this extraordinary reſentment and ſeverity ; The firſt 
circumſtance which ſeems to have awakened their at- 
tention, was Mr. Wilkes offering himſelf a candidate 
for the city of London and the county of Middleſex, 
againſt the inclination of the miniſtry : but the pro- 
ceedings againſt him were then carried on like the 
feeble efforts of men not half awake, or not half in 
earneſt. Many days paſſed over before the officers of 
the crown would venture to execute the common pro- 
ceſs of the law for apprehending him ; and to obviate 
this difficulty, they had at laſt recourſe to the ſname- 
ful expedient of ſtipulating with Mr. Wilkes himſelf, 
the terms upon which he would conſent to be taken 
into cuſtody. To follow that precedent you ought 
now at leaſt to aſk him, upon what terms he will con- 
ſent to be expelled. Perhaps, if properly applied to, 
he may condeſcend to this requeſt as graciouſly as he 
did to the former, and as voluntarily as he ſurrender- 
ed himſelf a priſoner, when he was taken with im- 
punity out of the hands of the officers of juſtice by 
twenty perſons, almoſt in ſight. of the court of king's 
bench then ſitting in Weſtminſter hall. Such was the 
firm and ſpirited conduct by which. the ſupreme au- 
thoricy of the laws was ſupported and preſerved. The 
l was reverſed for an crror ſo trivial, that the 
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court of king's bench declared when they reverſed it, 
that they were almoſt aſhamed to mention it. When 
the judgment was given, the firſt law officer of the 
crown in demanding it did not think proper to enforce 
the penalty according to cuſtom, and it was therefore 
milder than uſual. In the firſt ſeſſion of this parlia- 
ment, Mr. Wilkes was returned a member of it, and 
' ſuffered to continue without any notice taken of him! 
The beginning of the preſent ſeſſion paſſed in the 
fame manner. What is it then which has rouſed the 
languid ſpirit of adminiſtration, and called down 
the vengeance of the houſe of commons of Great 
Britain ? Not the. ſeditious and dangerous libel of the 
North Briton, not the impious libels of the Eſſay upon 
Woman, not all the extravagancies which have been 
urged in this day's debate; all theſe were known be- 
fore, and were not deemed ſufficient for the exertion 
of the common cenſures of the law; but he has fince 
preſumed to write an inſolent libel upon a ſecretary 
of ſtate. This it ſeems is thaf capital and deciſive of- 
fence, which is to raiſe our indignation to its higheſt 
pitch, The honour of our king, and the reverence 
due to our religion, were paſſed over in ſilence and 
forgotten. They are now to be thrown into the ſcale, 
to make up the weight, and to induce us to eſpouſe 
the quarrel of a miniſter. To accompliſh this im- 
portant purpoſe, we are to violate not only the forms, 
but the eſſence of our conſtitution. The houſe of 
- commons is to blend the executive and judicial powers 
of the ſtate with the legiſlative, to extend their juriſ- 
dition, that they may take upon themſelves the odium 
of trying and puniſhing in a ſummary manner, an of- 
fence which does not relate to themſelves, but is un- 
der the immed.ate cognizance of the courts of lau. 
In the exerciſe of it they are to form an accumulative 
and complicated charge, which no other court, nor 
even they ves, 1 have e ever admitted in any other 
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inſtance. They are to mingle up new crimes with 
old, and to try a man twice by the ſame judicature 
for the ſame offence. They are to transfer the cenſures 
of a former parliament, contrary to all precedent, and 
to make them the foundation of the proceedings of a 
ſubſequent one. They are to aſſume a power to de- 
termine upon the rights of the people, and of their re- 
preſentatives, by no other rule, but that of their own 
inclination or diſcretion; and laſtly, they are to at- 
tempt to perſuade mankind, that they do all theſe 
things to vindicate their own honour, to expreſs their 
reſpect for their king, and their zeal for the ſacred 
names of their God, and their religion. Thus are we 
to add hypocriſy to violence, and artifice to oppreſ- 
ſion, not remembering, that falſhood and diſſimula- 
tion are only the wrong ſides of good ſenſe and abili- 
ty, which fools put on, and think they wear the robe 
of wiſdom. If the houſe of commons ſhall ſuffer 
themſelves to be made the inſtruments, in ſuch hands, 
to carry ſuch a plan into execution, they will fall into 
the loweſt ſtate of humiliation and contempt. _ An in- 
dividual indeed may exempt himſelf from the diſgrace 
attending it, but the diſhonour and odium of it will 
cleave'to that aſſembly, which ought to be the conſtant 
object of public reverence and affection, I have done 
my duty in endeavouring to prevent it, and am there- 
fore careleſs of the conſequences of it to myſelf. I 
expect that what I have ſaid will be miſrepreſented 
out of this houſe, perhaps in that place, where of all 
others a miſrepreſentation of what paſſes here will be 
| moſt criminal. Thoſe who have heard me muſt know, 
that I have neither invidiouſly aggravated, nor facti- 
ouſly extenuated Mr. Wilkes's offences. If he ſhall 
commit freſh crimes, they will call for freſh puniſh- 
ment, the law is open, that law which is the ſecurity 
of us all; to which Mr. Wilkes has been, and certain- 
y will be amenable. Let him undergo the er 
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of that law, whatever they may be, but not of an un- 
defined, diſcretionary power, the extent of which no 
man knows; the extent of the miſchiefs ariſing from 
it, to every ung which is dear to us, no man can 
ll, 


I feel that I have troubled the houſe too long, but 
this is no common queſtion, and I truſt, that the ſame 
indulgence which has been my encouragement, will 
be my excuſe and juſtification. 


7777. 0 
To THE RIGHT HONOURABLE GEORGE GRENVILLE, 
'  OCCASIONED BY HIS PUBLICATION OF THE SPEECH 
HE MADE IN THE HOUSE OF COMMONS ON THE 
MOTION FOR EXPELLING MR. WILKES, FRIDAY, 
FEBRUARY , 1769. TO WHICH IS ADDED, A LET= 
TER, ON THE PUBLIC CONDUCT OF MR. WILKES, 


FIRST PUBLISHED NOVEMBER 1, 1708, WITH AN 
APPENDIX. | 


*Tis all a Libel— Grenville, Sir, wil * 5 

Not yet, my friend ! to-morrow "faith it may 

And for that very cauſe I print. to- dag. 
| „„ Porx. 
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H E world is greatly indebted to your indut- 

Fe gence for the publication of your ſpeech on the 
motion for expelling Mr. Wilkes, Friday, February 
3, 1769, and the aſſiduous labour of the laſt eight 

months to correct and poliſh the only Ciceronian 

oration you have ventured to the preſs. You have in 
4 particular helped the invention of penſioner Johnſon 
4 for many pages in a future magazine, or volume of 

IT ; „„ Su 
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the parliamentary debates, and ſaved his bookſeller 
two or three guineas. The ſubje&, I muſt own, me- 
rited all your care and attention. There is no harangue 
you ever made in parliament of ſo important a nature, 
except in the fingle caie of general warrants, on which 
you again enlarge much on the preſent occaſion. The 
affair of Mr. Wilkes intereſts indeed every member of 
the lower houſe and every elector in the kingdom, but 
a general warrant may carry horror and cruelty to 
every family and every individual in the iſland, for 
it can be conſidered in no other light than as a decla- 
ration of war againſt the people at large. Your ha- 
rangues on that ſubject in February 1764, might not 
perhaps be fo popular, but they would be ſtill more 
curious and intereſting even than the preſent ſpeech, 
only I fear they would take more years than the other 
has months to render them in any way palatable to the 
public. I was in the gallery, fir, during the whole 
debate on the third of laſt February, and I recollect 
your arguments, which were ſenſible and cogent, al- 
though I do not remember all the meiliti verborum 
globuli of the ſpeech publiſhed laſt Monday. The 
warmth of the colouring, the glowing touches, and 
ſoft graces have grown ſince under your forming bands, 
or thoſe more elegant of a new friend, on whom nas 
ture has laviſhed all the powers of the ſublime and beau- 
tiful, or perhaps they may be the firſt fruits of the 
Grenvillian family compatt. 


The preſent production has indeed no ſmall degree 
of literary merit, and if I did not hear you, I read 
you through with ſatisfaction and eaſe. I afterwards: 
went to ſee my old friend, the ſtate priſoner, at the 
king's bench. I enquired if he had ſeen your ſpeech. 
He told me, * that he had read it with great cafe; 
ce that he conſidered it as a direct act of hoſtility on 
your part; that as to the vote you gave in parliament 
« againſt his expulſion, he had not the obligation of 
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ce that vote to Mr. Grenville; that the ſpeech was 
& crowded with fal ſhoods; that he had always deteſted 
cc you as a miniſter, but deſpiſed you as a private 
* man; and that he ſhould never think it worth his 
c while to take the leaſt notice of your illiberal abuſe.” 
This he declared to be his fixed purpoſe, and it is 
well known how invariable he is in all his reſolutions. 
But although Mr. Wilkes determines to paſs over this 
feeble attack of an enemy, who fights only with the 
weapons of malice and falſhood, I ſhall not ſuffer 
ſuch an injury done my friend to paſs unnoticed or 
unpuniſhed. I now call upon you, fir, to juſtify 
yourſelf at the candid and impartial, but awful, tri- 
| bunal of the public. The charge will be direct and 
pointed. Your anſwer ought to be plain and full. 


The injurious treatment Mr. Wilkes has received 
Hide you did not begin with the publication of laft 
Monday. You have formerly a&ed a moſt unjuſt and 
wicked part with reſpect to him, although. with your 
natural cowardice and cunning, in a ſafe and covert 
manner. After the mock abdication of Lord Bute in 
April 1763, it was given out by authority to the fo- 
reign miniſters, and to all concerned in public affairs 
at home, that the king had placed his government 
in the hands of Mr. Grenville and the Earls of Hali- 
fax and Egremont, who in all matters of moment 
were to act in conjunction. The famous triumvirate 
were ordered to agree, and- at no time to fail concur- 
ring in every point of importance, but never to open, 
Except like a pariſh Cheſt, with the three keys together. 
This happened in the middle of April, and the end 
of the ſame month the general warrant ſigned by Lord 

Halifax iſſued, nat only without any information upon 
oath, but without the leaſt information whatever, ex- 
cept the publiſher's name. You did not indeed ſign 
the general warrant, nor the warrant of commitment 
to the Your, in which both the ſecretaries concurred, 
breecauſe 
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becauſe that buſineſs was not in your department as 
firſt lord of the treaſury, and chancellor of the ex- 
chequer ; but you adviſed, approved, and afterwards - 
juſtified the meaſure both in and out of parliament. 
The. whole plan was your own, and every part of it 
was. Carried into execution ſe conſilium, et tuss præbente 
| golos. You have in this manner artfully eſcaped the 

proſecution, which Mr. Wilkes carried on againſt the 
two ſeeretaries of ſtate, your coadjutors and aſſociates 


in power, but your guilt is equal. The low cunning | 


which marks your character, ſaved you here, and has 
always ſaved you through life. Your conduct with 
reſpect to the late felonious peace was alike cautious, 
ſubtle, and well calculated for your own private fafe- 
ty. You quitted the poſt of ſecretary of ftate not 
three weeks before even the preliminaries of peace 
could be figned, and you ridiculouſly accepted Sir 
Edward Hawke's preſent office of firſt lord of the ad- 
miralty, becauſe you knew how baſe and diſhonour- 
able the conditions of the peace were, and forefaw 
the probability of the reſentment, which a brave, in- 
jured people have at length ſhewn againſt every perſon 
concerned in that treachery, I do not charge the 
late treaty as your act, but I accuſe you as having in 
the cabinet and in parliament juſtified even the preli- 
minary articles, although the Eaſt India company 
would have been infallibly ruined by a ſingle article 
of this fallacious and baneful negociation, for I will 
venture to quote the late martyr, the North Briton, 
No. 45. Afterwards you voted for the entire appro- 
bation of the peace of Paris. Lord Bute in the houſe 
of lords gloried in that public felony againſt the 
people as his act, and indeed nihil fibi ex iſta laude cen- 
turio, nibil præſectus, nibil cohors, nihil turma decerpit. 
When that ſcene of iniquity was fully compleated, 
and Lord Bute affected to retire, you quitted your 
ſea-ſtation, and ſucceeded him 1 in the treaſury, as you 


did 


. 
did before in the office of ſecretary of ſtate for the 
northern department. You then held the public purſe, 
Philip Carteret Webb was your ſolicitor and chief 
agent, and Carrington continued king's meſſenger and 
pay- maſter of the crown evidence. You talked us to 
death about ceconomy. You really practiſed it in 
private,” while you aſtoniſhed us with the profuſeneſs 
of the public expence, and diſplayed a perſecuting 
ſpirit and rage againſt all the friends of liberty beyond 
the virulence of the envenomed Scot himſelf. | 


There is, fir, in almoſt every part of your ſpeech 
a rancour and malevolence againſt Mr. Wilkes, which 
Which has betrayed you into a variety of groſs miſ- 
takes, and palpable falſhoods. Did you mean * to 
« gratify a private and perſonal reſentment for the 
, abuſe Mr. Wilkes has ſo liberally (as you aſſert) 
* thrown upon you?“ page 5. If you did, you have 
accompliſhed it at the expence of honour, truth, and 
your own reputation. The world ſhall judge. You 
ſay in page 8, that © he (Mr. Wilkes) was tried and 
convicted for being the author and publiſher of the 
three obſcene and impious libels, &c.“ You re- 
peat the accuſation, page 14, with regard to the 
«© three obſcene and impious libels, which were vrit- 
% ten by him.” I have examined your charge with 
an office-copy of the ſecond ſentence paſſed on Mr. 
Wilkes, and I find it abſolutely groundleſs. There 
is not a ſyllable of author or authorſhip in any part of 
it. The words are, © being convicted of certain 
ce treſpaſſes, contempts, and grand miſdemeanors, in 
printing and publiſhing an obſcene and impious libel, 
“ intitled, An Eſſay on Woman, and other impious 
« libels in the information in that behalf ſpecified, 
„ whereof he is impeached, &c.” I may now appeal 
to the impartial public, if truth is not here ſhame- 
fully violated by you. Is this“ that juſtice which is 
„due 
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s due to every man, and which we ought to be more 


cc particularly careful to preſerve, in an inſtance where 


ec paſſion and prejudice may both concur in the vio» 
ce lation of it?“ page 8. I am afraid we not only ſee 


paſſion and prejudice, but the baſeneſs and malignity 


of a heart, not an atom of which remains uncankered— 


But perhaps ſince I have ſearched, the record, being 


in the king's-bench, has been altered. In that caſe, 
and in that only, I am ready to aſk your pardon, 


The ſame falſe repreſentation is extended to the 
North Briton, No, 45. You ſay, © the next article is 
* that of the ſcditious libel, the North Briton, for 


& which the author and publiſher was deſervedly pro- 


« ſecuted, tried and convicted, five years ago,” page 
15, and © when he (Mr. Wilkes) wrote that ſeditious 


5 libel againſt the king, and both houſes of parlia- 


c ment,” page 7. Now, Sir, I again appeal to the 
ſame irrefragable proof, the record of the court. That 
record only ſtates, being convicted of certain treſpaſ- 
&« ſes, contempts, and grand miſdemeanors in printing 
ce and publiſhing a ſeditious and ſcandalous libel, en- 


cc titled, The North Briton, No. 45, whereof he is 


“ impeached.” In both caſes therefore the accuſation, 


trial and conviction as to the authorſhip are entirely 


fabricated, or rather forged, by. Mr. George W 
1 


There remained, Sir, but one other thing, on which 
you could try your hand, and it has not eſcaped you. 
I mean the petition of Mr. Wilkes the laſt winter to 
the houſe of commons. Your words are, „it was but 
ce a few days ago that I ſpoke and voted to reſtrain 
c Mr. Wilkes from entering into the greater part of 
te his petition, becauſe the ſubje& matter of his com- 
« plaint had been fully heard, and the pars to it 
b duly acquitted by the laſt houſe of commons, page 

16. An more direct falſhood I believe never came from 
the 
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the preſs, or even diſgraced St. Stephen's chapel. I 
defire to know if the late houſe of commons, did fully 
hear the complaint of the evaſion of the habeas corpus, 
or the cloſe commitment of their member for three days 
without pen, ink, or paper, or the permiſſion of ſeeing 
any perſon but his gaolers, although charged only with 

a miſdemeanor, or the breach of privilege by ſerving a 
member of parliament with a ſabpoena. Was either of 
theſe queſtions once agitated in the laſt houſe of com- 
mons? The minority ought to take ſhame to them- 
ſelves that queſtions of ſuch magnitude never were even 
mentioned in the houſe, except once by Mr. Wilkes 
himſelf, on the firſt day of the ſeſſion, and the only 
day his ill health permitted him to attend. Many 
other complaints in his petition have occurred ſince, 
and therefore could not be ſtated before ; ſuch as, that 
* counter-notices, ſigned ſummoning officer, were ſent 
«* to ſeveral of his jury only the day before the trials, and 
< that the papers ſeized under the general warrant were 
ce produced as evidence on his trials.” Was either of 
theſe circumſtances even ſtated to the late houſe |of 
commons, ſo far from being fully heard, and yet they 
make a part of this very petition? You add that 
* the parties were duly acquitted by the laſt houſe of 
* commons.” This too is a perverſion. The journals 
only ſay, ** that the complaint (of the impriſonment of 
« Mr. Wilkes's perſon, the plundering of his houſe, the 
« ſeizing of his papers, &c.) againſt thoſe worthy gen- 
< tlemen, Philip Carteret Webb, Robert Wood, John 
«© Money, Robert Blackmore, and James Watſon, be 
% diſcharged,” Journals, vol. 29. page 843. An honeſt 
Engliſh jury however nobly vindicated the rights of 
the people. They had at heart the liberty of the ſub- 
ject, and deſpiſed the example of meanneſs and treachery 
given them by the majority in a place, 


Where crowns of freedom, by the fathers won, 
Prop leaf ot leaf from each degen rate ſon. Th 
E 


* 
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The ame Mr. Wood was not duly acquitted by a jury 


of his peers. He was found guilty, fined one thouſand 
pounds ſterling and the coſts of ſuit. | 


You obſerve, © I cannot agree with thofe, who think 
tc that the papers relative to it (the Eſſay on Woman) 
« were obtained by thoſe, who proſecuted him in any 
© undue or improper manner. The contrary has ap- 
« peared by Mr. Wilkes's own evidence a few days ago. 
c That proſecution was begun in another place, and 
& T had nothing to do with it; but in juſtice to thoſe 
e who were concerned, I muſt ſay, that there was not 
cc the leaſt foundation for all that calumny that hag 
been propagated with regard to the manner of ob- 
« taining them ; for the truth of which I appeal to the 
c examination, which the houſe has ſo lately made on 
« Mr. Wilkes's petition upon that ſubjeQ,” page 17. 
As you have appealed to that examination, and declare. 
there was not the leaſt foundation for that calumny, I 
ſhall tranſcribe the evidence of Mr. Wilkes's ſervant, 
Michael Curry, at the bar of the houſe of commons, 
on the laſt of January 1769, although what he ſaid 
there is a good deal ſoftened from what he ſwore at the 
manſion-houſe on the third of Auguſt preceding, be- 


fore he had been ſoftened himſelf. 


Curry declares at the bar, that he had expreſs 
cc orders to print only twelve copies, to deliver them to 
« Mr. Wilkes himſelf, and not to ſhew any part of 
« them to any perſon whatever; that however he 
© ſhewed them to Haſlal, Haſſal to Faden, Faden to 
„ Kidgell, Kidgell to Lord March, &c. that one 

« Farmer offered him money, that Faden deſired a 
« copy, ſaid he would make it worth his while, that 
« Faden ftrongly repeated, it was to ſerve ſome 
a. people, who would make it worth his while, that 
c he had many ſuch offers after, that there was a cla» 
„ mour that he ſhould be proſecuted for felony, (in 
$6 robbing Mr. Wilkes of that copy ;) that he applied 
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4 to ſee Mr. Wilkes, but was refuſed that be, Webb, 
« Kidgell, Faden, Farmer, and others met at the 
« Horn tavern, and other places; that. the report 
gaining ground that he ſhould be proſecuted for 
te felony, he went to Faden, and ſurrendered it (the 
« ſtolen copy) to him, that he went the fame evening 
& with Faden to Webb, that Webb bid him not be 
ce afraid, that he (Webb) would take care of him, that 
& he lived in Webb's houſe a week together, that he 
& was confined there, that they would not let him go 
* out, that Webb ſcot him to Carrington, who regu- 
4e larly every week ſupplied him with money, that 
«© Webb ſaid he might depend on being taken care of, 
„ that government would take care of Em for ſurren- 
« dering the copy, and giving the evidence againſt 
„ Mr. Wilkes, that Carrington declared he was ac- 
© countable to government for the money he paid him, 
e that he ſaw Tard Sandwich, who told bim that he 
1 might depend on any thing in his power.” Webb's 
original letters to Haſſal were likewiſe produced at the 
bar, and proved to de his hand writing. In one of them 
Webb tells Haſfal to defire Curry“ to put down in 
« writing what paſſed - that they might all concur in one 
& ſtory.” Theſe are the very words of the minutes. Can 
a ſtronger offer be made to a ſervant to rob his maſter ? 
Does not this give the leaſt foundation for the public 
opinion ? It appears Curry did rob his maſter of the 
Eſſay on Woman, that he fold it to Faden, from whom 
- the ſolicitor of the treaſury, Webb, with whom Faden 
was in conſtant correſpondence, obtained it. Lord 
Sandwich had it from the folicitor, and then it came 
into the houſe of lords, and the king's bench, undoubt- 
| edly to the more real concern of Mr, Wilkes than of 
any man in the kingdom, 


During all theſe proceedings you continued at the 
head of the treaſury, Webb was your ſolicitor, and 
Carrington the confidential meſſenger and pay-maſter. 


He declared at the bar, * «the money Curry received 
7 came 


Fs 


« carne from the king's treaſury chamber,” and that 
Webb gave him'< an authority under his own hand for 


ac the ſeveral ſums paid to Curry.” Carrington's evi- 
dence proves that the money Curry received was public 
money, for which the firſt commiſſioner of the treaſury is 
accountable. I therefore neither wonder at your nega- 


tive to Mr. Wilkes's being ſuffered to go into the greater | 


part of his petition, which reſpected general warrants, 
the ſeizure of papers, the evaſion of the habeas corpus, 
and other enormities of your miniſtry, nor at your 
joining even with the preſent adminiſtration in the de- 
Dying him “ all ſuch accounts as have been paſſed, 


« declared, or received from Philip Carteret Webb, 


% Eq; late ſolicitor of his majeſty's treaſury, fince 
« Midſummer 1762, from the auditors of the impreſt, 
« or their deputies.” Innocence and honour would 
have whiſpered you to ſecond the motion of Sir Joſeph 
Mawbey, and even to ſupplicate the houſe, that all 
thoſe accounts might be laid before parliament, but 
conſcious, guilt, alarmed at the conſequences of it, made 
you tremble and oppoſe. So much for the conſpiracy 


of Meſſieurs Grenville, Webb, Carrington, Kidgell, 


Curry, Haſſal, Jennings, Farmer and Faden. Un- 
ſpotted names and memorable long! 


You are pleaſed to aſſert, <« that Mr. Wilkes was tried 


* and convicted by a favourabis jury, page 8. A fa- 
vourable jury, which aſked no one queſtion, and only pro- 
nounced the ſingle word guilty, is abſolutely nonſenſe. 
It is only to be paralleled by Lord Mansfield's declara- 
tion on the reverſal of Mr. Wilkes's our-lawry, that © he 
<< had the ſtrongeſt inclination in favour of the defen- 
% dant.” You ought to have ſaid that he was tried by 
an illegal jury, for notices declaring that the trials were 
Put off, ſigned ſummoning-officer, were ſent to ſeveral 
of the legal ſummoned jury only the day before the trials, 
fo that no fair jury of his countrymen have pronounced 
ny judgment on him, You knew this circumftance, 

and 
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and therefore were greatly criminal in denying Mr. 
Wilkes the juſtice of going into this part of his peti- 
tion. Was the jury which found Mr. Wilkes guilty 
of publiſhing an unpubliſhed poem, a favourable, or 
even a conſcientious, jury ? 


You declare that it was © for a libel certainly not 
c Jeſs ſeditious or criminal than Dr. Shebbeare's,” 
page 8. What you think ſeditious or criminal, you 
only can determine. As to the Sixth Letter to the 
People of England, it was charged in the information 
to be falſe, as well as wicked, &c. and was proved ſo 
to the ſatisfaction of all mankind. Was the word 
falſe in the information againſt the North Briton, No. 
45. The charge of falſbood was not made againſt any 
part of that paper. If it had, and Mr. Wilkes conti- 
nued in a ſtate of health to have directed his own de- 
fence, he would have ſubpœnaed you to prove various 
articles in it, particularly that important paſſage, ** the 
« large debt on the civil liſt, already above half a 
« year in atrear, ſhews pretty clearly the tranſactions 
44 of the winter.” Did you learn thoſe manœuvres 
from the great father of corruption, Sir Robert Wal- 
pole, of whom you ſpeak with ſuch reverence? You, 
Sir, were in the houſe of commons on the firſt day of 
the ſeſſion in 1763. Mr. Wilkes there maintained that 
every line of the North Briton, No. 45, was founded 
on truth. He challenged Lord North and all the 
miniſtry, to point out a ſingle falſhood. Did his lord- 
ſhip attempt it? Did you offer a word in anſwer io 
ſo direct and bold a challenge? You did not: you 
could not. What did the houſe do? The very ma- 
Jority accuſed of that corruption expelled the uncor- 
rupt ſenator, whom they thought to be the accuſer, 
and in that manner only juſtified themſelves, avenged 
56 the indignity offered to them by one of their own 
«© members,” page 15, and puniſhed “ the particular 
"y 3 PFEnce committed againſt them,” page 16. 3 wall. - 
venture 


* 4 
venture to aſk even you, Sir, who have not entirely for- 
got, though you wiſh we ſhould, all your former pleadings 
at the Old Bailey, whether indeed a ſhort paper, which 
did not contain one line untrue, is equally criminal with 
a volume, which ſcarcely contained a fingle truth, 
which traduced the Revolution, aſperſed the memory 
of King William III. groſsly vilified King George J. 
and II. and baſtardized the whole royal family. Is 
the North Briton, No. 45, with the long liſt of hard 
ill-ſounding adjectives, malicious, ſeditious, &c. e- 
qually criminal with ſuch a paper? Lord Mansfield 
declared in Weſtmioſter-hall, that Dr. Shebbeare by 
<« that letter approached the neareſt to high treaſon. 
ec without actually committing it, of any paper he ever 
« read.” The trial was in 1758, yet ſo ſhort a time 
afterwards as during your adminiſtration in 1763 this 
man was penfioned, and ſtill continues in the pay: of 
government. I ſhall only mention one other particular 
on this ſubject to ſhew how diſingenuous you are in 
every the minuteſt circumſtance. When you ſtate how . 


much more ſeverely Dr. Shebbeare was treated than 


Mr. Wilkes, you mention that the doctor was fined, 
pilloried, and impriſoned, but you carefully conceal 
from us, that his fine was but 5l. Mr. Wilkes was 
fined 5o0l. only for the North Briton, No. 45. 


I agree entirely with you, Sir, that the motion for 
<« expelling Mr. Wilkes was not unexpected,“ page 4. 
It had been long foreſeen, and was very generally 
known after the firſt week of the laſt ſeſſion. When 
Mr. Fitzherbert's viſit to the king s- bench proved in- 
effectual, and Mr. Wilkes's petition to the houſe of 
commons was preſented on the following day, it was 
underſtood that he was marked out as an immediate 
ſacrifice, that the miniſter's power was held, even for 
the winter, by the tenure of carrying two points, which 
the court had at heart, the expulſion of Mr. Wilkes, 
and paying the enormous debts of the civil liſt. The 
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laſt was not half ſo earneſtly urged as the former, for 
much additional ill- humour and anger againſt that 
gentleman had been conceived from his rejecting every 
intrigue and negociation, male and female, for his 
pardon, and repeatedly declaring to a great man's 
agent, when he was defired to name his own conditions, 
that he never would accept a pardon, unleſs it came 
entirely unclogged, and uncond:tional, and that he 

would owe it only to his ſovereign s grace and favour. 
Such an unconquerable ſpiiit of freedom even in priſon, 
and the juſt defence of his own innocence, were not, 
and never will be forgiven. They will create him dif- 
ficulties and diſtreſſes from the ſame quarter, with 
which he will ſtruggle as long as he lives. 8 


You declare that had Mr. Wilkes ventured to re- 
5 turn home, wh:lſt ycu bad the honour to be en- 
s trufted with the executive powers of the ſtate, he 
„ ſhould not have remained out of cuſtody four and 
twenty hours, without ſubmitting himſelf to the 
« juſtice or the mercy of the king, whom he had ſo 
4 grievouſly offended,” page 35. Such is the wretched 
cant of miniſters, whenever they are attacked them- 
ſelves, but the impoſture is too ſtale to paſs. It is 
impoſſible to ſuppoſe the king was grievouſly offended, 
becauſe the miniſters were treated according to their 
exceeding demerits, when at the ſame time the utmoſt 
. reverence was ſhewn to his ſacred character. In that 
very paper he is faid to be ©. a prince of ſo many rene 
and amiable qualities, whom England truly reveres,” 
and it is added, the perſonal character of our pre- 
.*© ſent amiable ſovereign makes us eaſy and happy that 
ſo great a power is lodged in ſuch hands.” M ght 
not therefore the North Briton, No. 45, after ſuch juſ- 
tice done to the character of the ſovereign. ſafely ſay 
of miniſters, ** the Scotch miniſter has indeed retired. 
« Is bis influence at an end? or does be ſtill govern 
rs by the rbree wretched tools of his power, who to 
4 « their 
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* their indelible infamy have ſupported the moſt odious 
of his meafures, the late ignominious peace, and 
cc the wicked extenſion of the arb trary mode of ex- 


« ciſe?” but the miniſters, and Mr. Grenville in par- 


ticular, one of ihe three, were indeed juſtly as well as 
grievouſly offended, and therefore he again in his /peech 
very indecently introduces the ſacred perſon of the 
king to avenge his own private, and perſonal quarrel; 
Neither the juſtice nor the mercy of the king were in 
any part of the buſineſs once compromiſed. The very 
cauſe of all this dire diſcord was merely 


ven gravis ira, er inex/aturabile pectus, 
Vam nec longa dies, pietas nec mitigat ulla. 


But let me aſk, did you not, Sir, adviſe and ſupport 
Lord Bute's two favourite meaſures, the peace, and the 


exciſe, and did not the moſt grievous and oppretlive _ 


part of that duty on cyder and perry continue till the 
too ſhort-lived adminiſtration of the virtuous Lord 
Rockingham. The ſubje& was then indeed at length 
relieved, but the petitions of the city of LonJon to 
the king, and to the other branches of the legiſlature, 
were preſented during Lord Bute's miniſtry, in which 


whole period, and the ſubſequent triumvirate, the op- 


preſſion continued. This could not have happened 
but from the wicked art:fice of Lord Bute to inſinuate 
at firſt to his maſter the neceſſity, and of you after- 
wards to perſuade the continuance of that exciſe, by 
which the private houſes of every peer, gentleman, 
freeholder, and farmer, were made liable to be entered 
and ſearcheJ at pleaſure. by an inſolent exciſeman. I 
ſhall ſtate the conduct of Henry IV. of France on a 
ſimilar occaſion, The example will carry the greateſt 


weight, for it 1s given us by confeſſedly the moſt brave, 


humane, magnan: ;:mous, and g:llant gentleman of all 
modern princes, whoſe godlike deeds and ſad fate ſtill 


draw tears of gratitude and pity from every. lover at: 
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his country in France. It will ſhow how happy a 
prince is with a wiſe and honeſt miniſter, like Sully, 
and how much to be lamented when in the power of 
one, who wants wiſdom, like Lord Bute, or affection 
ſor the people, like Mr. Grenville. That king had 


been perſuaded to lay an additional duty on wine, to 


be levied much in the way of your late exciſe. The 


people in general murmured exceedingly, and the par- 


liament of Paris refuſed to regiſter the new edict. The 
king was at Fontainebleau. It became neceſſary to 
hold a /it de juſtice, that the ſovereign in perſon might 
caule the edict to be regiſtered in his court of parlia- 
ment, as it is always called in France. He therefore 
came to Paris, but was received by the people, whom 
he tenderly loved, in fo cold a manner and with ſo 
profound a filence, contrary to what he had ever known, 
that he could not avoid exclaiming to Sully, Mon ami, 
Pourquoi eft=ce qu on ne crie, Vive le Roy Sully honeſtly 
explained to his majeſty the nature of the projected new 
tax, and the general diſcontent of the people, upon 


which the king only ſaid, Mon ami, retouryons-nous, and 


immediately went back to Fontainebleau. The edict 


was never regiſtered, nor the tax collected. The 


fooliſh pageantry of the lit de juſtice was ſucceeded by 
a moſt affecting ſcene, by the loudeſt acclamations, by 
the tears and bleſſings of the whole grateful capital. 


Such was the conduct of the great Henry IV.; and 


ſimilar would pdpubredly have been that of George III. 
on_ occaſion of the city's petition to him againſt the 
exciſe, if the favourite, or his miniſter, had really re- 


ſembled Sully, or even the portrait of him drawn for 


Mr. Grenville by the author of The Preſent State of 


the Nation, or for Lord Bute by the Chevalier D'Eon, 
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have had “ an hundred years practice, under the eye 
e of the greateſt lawyers, before the ſupreme courts 
„of juſtice, without being ever queſtioned in one 
cc ſingle inſtance,” Page 7. You did not advert, that 

you were paying Mr. Wilkes the higheſt compliment, 
as the firſt perſon, who dared to oppoſe the long- 
uſurped powers of government, and to withſtand the 
greateſt lawyers as well as moſt arbitrary miniſters, 
who had braved all their menaces, and laughed to 
ſcorn their threats of vengeance, in order to redeem 
his countrymen from oppreſſion and ſlavery, to reſtore 

the true principles of law itſelf, and to enforce the 
moſt important article in magna charta. Nullus liber 
Bomo capiatur, vel dap pier, aut diſſeifiatur de libera 
tenemento ſuo, vel libertatibus, vel liberis conſuetudinibus | 
ſuis, aut utlagetur, aut exulet, aut aliquo modo deſftruatur ; 70 
nec ſuper eum ibimus, nec ſuper eum mittemus, niſi per le- 

| gale judicium parium ſuor um, vel per leg em terræ, ch. I 
xxix. The preſent lord chancellor declared from the | 
bench, that a general warrant is unconſtitutional, 
ce illegal, and abſolutely void, and that he ſhould 2 

* ways confider it as a rod of iron for the chaſtiſe- 
ment of the people of Great Britain,” and his lord- 
ſhip judicially condemned the ſeizure of papers, but 
you, fir, long prevented any parliamentary cenſure in 
either caſe, although you knew that ſuch was the 
uſage of our anceſtors in all points of that magnitude, 
when the public liberty was concerned; and till Lore 
Rockingham's time we do not find the leaſt mark of 
the diſapprobation of general warrants, or the ſeizure 
of papers in the houſe of commons. You' went far- 
ther, as if you were determined not only at preſent to 
Juſtify, but to encourage ſuch atrocious practices in 
future times. While you was firſt commiſſioner, you | 
obtained an order, which is entered in the books of 
the treaſury, that all expences incurred, or to be in- 
curred, on account of the North Briton, No. 45, or 
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che Eſſay on Woman, ſhould be __ by the treaſury, 


ſo chat is probable the ſurviving ſecretary, Lord Ha- 
fax, for having dared to ie the general warrant, 


will at laſt by your abuſe of the A eng of o office on q 
r public i ignominy. * 55 


All the circumſtances — — 4 to "a apprehenſion 
of Mr. Wilkes under the general warrant you entirely 
omit in your ſpeech. Was it forgetfulneſs that you 
did not mention that the general warrant, under which 
Dr. Shebbeare was apprehended, iſſued during the 
late war with France, and the other by which Mr. 
Wilkes, and forty-cight other, perſons, were ſeized, in 
the time of profound peace? In your compariſon of 
Mr. Wilkes's caſe with that of the doctor, you forgot 
to tell us, that in the critical moment of a war with 
our moſt inveterate and infidious enemy, . the fixth 


letter to the people of England, was calculated to in- 


flame the nation by a daring aſſertion even in the title 
bose, « that the preſent grandeur of France, and the 
calamities of this nation, are owing to the influence 


% of Hanover on the councils of England,“ and that 
the North Briton. No. 45, only told the people that 


Lord Bute, Mr. Grenville, and the other miniſters 
had betrayed,” the intereſts. of the nation at the peace, 
had put a badge of flayery on, us by a new and odious 
exciſe, and were every hour abuſing the miſplaced con- 
fidence of the moſt. amiable. monarch in the world ? 
You likewiſe purpoſely omit the civil treatment Dr. 
Shebbeare experienced in the late reign, and all the 
c;rcumltances- of wantonneſs, oppreſſion, and crueliy 
exerciſed againſt Mr. Wilkes. Lou did not chuſe to 
contraſt the doctor's caſe with what a member of 
© parliament experienced in the preſent, reign, and with 
the orders given by your brutal brother-in-law and 
colleague, the late Earl of Egremont, , to, drag him 
out of his bed. at ION Was Dr. Shebbeare kept 
for 
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for three days a cloſe priſoner, without pen, ink, or | 
paper, or friend, or relation permitted to come near 


him? Was he not very early after his apprehenſipn 


carried before Lord Mansfield, and admitted to bail, 


without the leaft difficulty, or any enquiry into the 
plain defectiveneſs of that general warrant ? But Dr. 
Shebbeare had only injured the king and the nation: 
Mr. Wilkes was ſuppoſcd to have attacked the miniſ- 
ters, and known to hate the favourite. I believe Dr. 
Shebbeare is the only perſon, who has been appre- 


hended by a general warrant, ſince Mr. Wilkes became 


a public man. He had no acquaintance of any kind 


with the doctor, nor was he then better informed than 


the reſt of the public what kind of warrant had iſſued 
on that occaſion. The affair of Mr. Arthur Beard- 


more has been miſrepreſented, The warrant againſt 
him for ſeveral numbers of the Mönitor was made 


ſpecial, but directed the ſeizing of his books and 
papers. Mr. Wilkes knew Mr. Beardmore perſonally, 


went to viſit him at the meſſenger's houſe, and en- 
deavoured to perſuade him to bring an action of falſe 


impriſonment and damages for himſelf, his clerk, 
books, papers, &c. againſt Lord Halifax. This Mr. 
Beardmore abſolutely refuſed at that time. The 
tranſaction was in November 1762. As ſoon as Mr. 


Wilkes was releaſed from the Tower in May 1763, be 
began the legal proceſs againſt the two ſecretaries, the 


under- ſecretary, Mr. Wood, &c, After the opinions 
of the courts of law were known, and Mr. Wood 
found guilty, Mr. Beardmore commenced his actions, 
and ſucceeded without any difficulty on the ground 
already made. It appears therefore to be the cauſe 
of liberty, Which Mr. Wilkes had at heart, and that 
he did not act from the leaſt perſonal reſentment. 


think it more than probable that without his cool per- 


ſeverance and firmneſs, neither general warrants nor the 
ſeizure of papers had been judicially condemned to 
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this hour. I ſhall only further add on this head that 
when all his papers were ſcized, not a line marked 
the leaſt trace of any correſpondence with the enemies 
of England, or of liberty. He came pure from that 
illegal reſt, and almoſt unhurt from that robbery by 
authority. He has no relations at Rome in the ſervice 
of the Pretender, nor other dangerous correſpondents 
at Paris or Madrid. There is perhaps an excuſe for 
the levities of thoſe papers from the contagion of 
great examples at that time and age, and their never 
being ſeen before but by a few friends, men of en- 
larged and liberal minds: but what apology is ſuffi- 
cient for the firſt commiſſioner of the treaſury ſuffering 
his ſolicitor and agent, Webb, to retail ſuch private 
papers to declared enemies, for his permitting the 
publication of family anecdotes, and the general cir- 
culation of many things at all times improper for the 
world, at that time highly injurious to the gentleman, 
on whom the robbery. was committed ? 


Lou are pleaſed, Sir, to declare that you cannot 
ce give your aſſent to the propoſition, which has been 
ce made to you (for expelling Mr. Wilkes) becauſe if 
* you did, you ſhould thereby commit a capital in- 
6 Juſtice? and that „ it is not conformable to the 
«. uſage and law of parliament—or to the unalterable 
«© principles of natural equity—but a new and dan- 
e gerous mode of Proceeding, unſupported. by any 
e precedent or example in the records of parlia- 
„ ment, page 9. I am glad to find you at length 
return to the law and uſage of parliament, and I de- 
ſire you to explain your conduct with reſpect to this 
gentleman on the moſt important caſe in this age, re- 
lative to the very exiſtence of the lower houſe. I. he 
world, Sir, condems you for having 1 in your miniſtry 
betrayed the rights of the commons to the ſovereign, 
L's in 4 + bang diſpure berween the crown and the people. 
+ M * whe ot I need 
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I need not, Sir, tell you that by the law of parlia- 
ment -*© a matter of privilege takes place of every 
de thing.” Mr. Wilkes had determined to complain 
to the houſe of commons on the firſt day of the ſeſſion 


in 1763, that almoſt every privilege of parliament had 
been violated in- his perſon, that he had ſuffered an 


unjuſt and rigorous impriſonment, a ſeizure of his 
papers, &c. &c. He had before the meeting of par- 
lament waited on Sir John Cuſt, as ſpeaker, and ac- 


quainted him that a complaint of various breaches of 
privilege would be made as ſoon as he took the chair. 
He came down: early to the houſe, and ſecured a place 
very near the ſpeaker. The inſtant, in which Sir 
John Cuſt ſtepped into the chair, Mr. Wilkes roſe 
and began his complaint of violated privilege. There 
was not a doubt that Mr. Wilkes firſt roſe from his 


ſeat, and even on that account he ought firſt to have 


been heard, but the partial ſpeaker over- ruled him, 
and pointed to Mr. George Grenville, who as chan- 
cellor of the exchequer ſaid, that he had a meſſage 
from the king. You, Sir, on your part inſiſted on 
your meſſage being firſt delivered and proceeded, upon, 
before a matter of violated privilege. In this you 
knowingly gave a moſt dangerous wound to the liber- 
ties of the people, for no man is better acquainted 
than you, that the exiſtence of the freedom of a houſe 
of commons, and conſequently of their conſtituents, 


depends on privilege. It was evident that the whole 


of Mr. Wilkes's buſineſs would turn on his complaint 


of breach of Privilege being heard before the royal 


meſſage. It is known that this fineſſe on your part 
was concerted with Sir John Cuſt before the com- 
plaiſant ſpeaker took the chair. Now nothing 1 in 
the world could have given a ſtronger proof of the 


« exerciſe of this right (of privilege), than the giving 


l a preference to the complaint of their own member 
0 t a- meſſage from the crown; whereas, nothing 
| could 
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25 4 ſeemingly invalidate this right more than the 
* proceeding upon the royal matter before that of 
« their member, and eſpecially, if there ſhould be 
not only a doubt, but a certainty, that his was firſt 
* moved. Upon the principle that privilege is to take 
place of every thing elſe, nothing is of ſo much 
* conſequence to the community, as the relief of its 
< repreſentatives, from an unjuſt violence; they can- 
* not do their duty as a parliament without it; for 
te the parliament cannot be free, every county, city, 
and borough cannot have it's deputy without it.— 

Too much reſpect cannot be ſhewn to the crown 
„ by any man, as an individual; but it ill ſuits with 
e the duty of repreſentatives of the people to be 
« ſwayed, by any motives of perſonal reſpect, to part 
* with a jot of their own independency and dignity 
e in their parliamentary capacity.” Letter on Libels, 
Warrants, &c. Iwill venture to declare that your c conduct 
on this occaſion was not only a breach of your truſt, as 
a repreſentative of the people, but is unſupported by 
e an Fee or example in the records of parlia- 
&© ment,” page 9. I may ſafely challenge the 
« gentlemen, the moſt knowing in the jouraals of 

« this houſe, to produce a fingle precedent of a fimilar | 
4 nature,” page 10. I cannot help aſking you in 
* your own words, ** ſhall you then, who are the im-- 
« mediate delegated guardian of that liberty and con- 
«* ſtitution, ſhall you ſet the wicked example, and at- 
« tempt to. violate them to gratify your paſſions or 
ce your prejudices * ?” page 28. Former times have not 
produced a man of fuch daring and complicated guilt, 
as to give up in a houſe of commons the rights he 
was ſent there to ſupport, to plead for an infamous 
peace and an oppreffive exciſe, to adviſe a general 
warrant and a ſeizure of papers, and at laſt to croſs 
the Atlantic by a few e arbitrary ſtrokes to 
V deſtroy | 


Ie | 


deſtroy the conſtitutional rights and commerce of his 


fellow-ſubje&s in America, yet moſt 1 | 


tin of * the diſobedience of the colonies.” 


” Fs * 


You. venture to aſſert that the. paper api to 


7 Lord Weymouth's letter was complained. of in the 


« houſe of lords as a groſs and impydent libel, which 
&« js certainly is, againſt a peer of the realm, and one 


« of his mazeſty's principal ſecretaries of ſtate,” page 


18. Your. idea of a libel. we may. gueſs from your 
early ſtudies at the bar, from your former pleadings 


at the Old Bailey, from the malignity of your natural 


temper, but above all from your many years intimacy 


with Lord Mansfield. I do not mean to go into the 


large field of the nature of a libel, at a time, - when 
truth flands trembling on the edge of latw. I only main- 
tain that fa//bced is of it's very eſſence and firſt con- 
coction, It is therefore incumbent on you to ſhew 
that truth is violated in the paper you call a groſs and 

impudent libel, for a true libel has the ſound of a ſtrange 
abſurdity to the ear of every man, who is not a mo- 
dern lawyer or courtier. 1 affirm with Mr. Wilkes, 


that there is not the leaſt mixture of falſhood, or 


even a daſh of error, in that paper, and that the bu- 
fineſs of St. George's-ficlds on the roth of May 1768, 
was a premeditsted, inhuman, and cowardly maſſacre 
of fourteen innocent perſons, for which the people, 
after having made various fruitleſs applications for 
Juſtice | on earth, cry aloud to heaven' for vengeance. 
As to it's being a libel "againſt. a peer of the realm, and 
one of his majeſly s pri 'ncipal ſecretaries of fate, there is 
no privilege in a court of honour or conſcience below, 
nor of Juſtice above, for ſuch foul deeds in any man, 
The higher the ſtation of the criminal, the greater is 
the offence, and the more exemplary ought to be the 
puniſhment. The ſame obſervation extends to the 
Iriſh lord, who afterwards in cold blood could ap- 


prove 


4 
: 
* 
4 
' 
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prove and applaud the maſſacre, and, profiituting tho 
authority of office and the name of his ſovercign, 
write a letter of thanks to mercileſs ruffians in the 
ſtile Prince Ferdinand of Brunſwick did to the moſt 
brave and generous troops in the world after the glo- 
rious day of Minden. Is a libel greater againſt Lord 
Barrington, becauſe he is ſecretary at war, and one of 
his majeſty's moſt honourable privy council, when 
there is not the leaſt miſrepreſentation of what he has 
done? or is this very letter to you, which is undoubt- 
edly a libel as much as the North Briton, No. 43, is 
this letter a libel more criminal, becauſe you too ſtill 
continue of his majeſty's moſt honourable privy coun- 
eil, when you are conſcious: every word bears the 
ſtamp of truth? The only remark, which the impar- 
tial public will make on ſuch an occaſion, is very na- 
tural, It is to lament. that the privy council, and 
| the great offices of ſtate, are now filled by ſuch men. 


Jou juftly obſerve that the akotcitiranong have found 
out an eaſy. and ſummary, method for the puniſhment 
« of thoſe, who ſhall -bel miniſters of ſtate” —and 
you ſay of the houſe of commons, * we have enough 
“e to do, too much J fear, to maintain our own autho- 

e rity and dignity unimpeached, page 15. 1 join 
entirely with you in your fears, but not at all in your 
hopes. The authority and dignity of no aſſembly or 
body of men can be preſerved, who have committed ry 
capital injuſtice, as you declare in your ſpeech, page 
9, and afterwards you affert, they have gone con- 
trary to © the law of the land, the law and uſage of 
" parliament, the ſpirit of our conſtitution, and the 


e general principles of natural juſtice,” page 29.. Such 


men {ſurely deſerve neither a natural, nor a political, 
exiſtence, They muſt neceſſarily. and immediately 
« fall i ingo the loweſt ſtate of humiliation and con- 
0 tempt,” page 39, * The diſhonour and odium of 
I (the * of Mr. Wilkes) will cleave to that 
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ec affembly, which ought to be the conſtant object of 


r public reverence and affection, page 39. Since 
the day, when they committed this“ capital injuſtice, 
c which affected not only the rights of their own mem- 
* ber, but the franchiſes of thoſe who ſent him thither 
« as their repreſentative,” page 10, they have advanced 
with Tarquin's raviſhing' ſtrides to our ruin. They 
have arrogated to themſelves the right of chooſing a 
member for the firſt county in England, againſt the 

_ conſent of the majority of the freeholders. Mr. Wilkes 
foreſaw and foretold the progreſs of their uſurped power. 
The day after the vote, which you truly call a capital 
injuſtice, he told to his conſtituents in print, 66 If mi- 
© niſters can once uſurp the power of declaring who 
15 ſhall not be your repreſentative, the next ſtep is very 
< eaſy, and will follow ſpeedily. It is that of telling 


« you, whom you /hall ſend to parliament, and then | 


< the boaſted conſtitution of England wilt be entirely 
© torn up by the roots.” Alas! Sir, his words were 
too prophetic. *©* The conſtitution of England is torn 
„ up by the roots.” The nation returns the echo 
from every part of the iſland. The people have car- 
ried this truth to the foot of the throne, and earneſtly 
ſolicited the diſſolution of the preſent parliament, in 


order to reſtore the conſtitution, and with it a general 


confidence in the legiſlature. All other remedies they 


have declared muſt be fruitleſs and ineffectual. This 
likewiſe, Sir, has been your doctrine for many months, | 


but have your actions correſponded with the pompous 
profeſſions of zeal and public ſpirit you made to al- 
moſt every man you ſaw through the whole ſummer 
and autumn? Let me aſk, where was Mr. George 
Grenville at the reſpectable meeting held for this pur. 
poſe at Ayleſbury ? It was your duty on ſo important 
an occaſion, poſſeſſing a very conſiderable property in 
the county, to attend, and to ſupport . what you 


thought not only right, but of abtolute neceffity. 
Your 


. 


r 


"4 brother, Mr. Heary Grenville, who has not an 
acre of land in Buckinghamſhire, attended, and the 
meeting had the ſaction of Lord Temple's preſence, 
As to the weak and flimſy excuſe of your being a 
privy counſellor, you ought to have joined at Ayleſ- 
bury in the petition to the king firſt, as having great 
landed property in Buckingbamſhire, and afterwards, 
if you were called upon at St. James's to have ad- 
viſed your ſoyereign, being ſworn of bis privy-coun- 
eil, a conſiſtency of conduct, if you valued that praiſe, 
would  bave induced you to ſubmit your opinion to 
his majeſty of the propriety and firneſs of yielding to 
the general wiſhes of a loyal and affectionate people. 
Lord Verney, a privy counſellor, acted in this ſenſi- 
ble and ſpirited manner in your very county, and I 
am ſatisfied would be equally faithful to the true in- 
tereſt of the king and the nation even in the council 
chamber, but 1 fear you meditite a ſecond deſertion 
of your beſt friends, and, notwithſtanding all outward 
appearances, are bargaining again ſecretly with the 
worlt enemies of your country at home, who fill en- 
joy the full confidence of their maſter. 1 


Vou aſſert that © the reſpect and reverence dvd to 
« the parliament, and the confidence repoſed in this 
* houſe (of commons) are viſibly diminiſhed,” page 
30. And in another part you obſerve that © the houſe 
* of commons have enough to do, too much you 
4 fear, to maintain their own authority and dignity 
c unimpeached,” page 15. I fear indeed they have 
more to do than they will be perſuaded to do, bur I 
am ſure not more than they may, if they will, very 
eaſily and -expeditiouſly accompliſh. The way to 
maintain their authority and dignity unimpeached 1s a 
very plain path. It is to follow the general voice of 
their conſtituents, of the people at large. The nation 
| wiſhes : an effectual W and g bill, which would 

1 only 


> 65 1 

only. 3 in either . of parliament the FR ne- 
ceſſary ſervants of the crown in the revenue, in the 
public offices, in the army and navy, bills to reſtore 
triennial parliaments, to deſtroy the mode of proceed- 
ing by information, to eſtabliſh a fair and equal repre- 
ſentation of the people in the lower houſe, to give to 
the public the reyenue of all ſine-cures, or to fink the 
places themſelves, &c. but above all at this critical 

period to eftabliſh a commiſſion for taking and ſtating 
the public accounts, not to be appcinted by the houſe 
of commons only, and conſequently to end with the 
ſeſſion, but to be erected by act of parliament, to be 
compoſed of the moſt able and honeſt men in the 
nation, as well as in the two houſes, with full powers, 
and to continue ficring till the great work was finiſh- 
ed. When ſuch an act paſſes, we ſhall find the public 
defaulter of unaccounted millions no longer able to 
trifle with and inſult an injured nation. No more 
privy ſrals will then ſtop the courſe of public juſtice. 
We may likewiſe hope ſoon to ſee the ſettling of the 
accounts for your tuo treaſury-ſhips of the navy. 
Theſe things would ſoon reſtore both the public con- 
fidence, and the public credit. With ſuch aids the 
hands of government would be ſtrengthened, and the 
exchequer, inſtead of being drained and impoveriſh- 
ed, as of late in the moſt ſhameful manner, be recruit- 
ed and repleniſhed. It was ſurely not only ridiculous, 
but highly oppreſſive, that a nation ſo exhauſted as 
this ſhould, after paying you nobly for a number of 
years ſucceſſively at the boards of trade, admiralty, 
treaſury and navy, be obliged to give ſome thouſands 
a year to your little Georgy boy, as teller of the exche- 
quer, even before he could tell the number of his 
fingers. What an age and country do we live i in, when 
you could make your boaft of What a noble provilion 
you had got from the public for your litile Georgy boy, 


after Creat: 0g à miniſterial fortune for yourſelf, and 
| ſuch 
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| ſuch a — as Lord Holland could obtain jones | 

| for his family to the third generation, when he had 
! raiſed, by having the nation's money in his hands, ' a 
18 fortune ſuperior to that of' many ſovereign princes *? * 


'T agree with you, Sir, «that Mr, Wilkes is now 
e become an object of popular favour, nor is that 
| « popular favour confined to this capital, or to it's 
* e neighbourhood alone, but is extended to the moſt 
| e & qiſtant parts of the kingdom,” page 40, but I to- 

. rally differ with you in what you aſſert that he is 
| « indeed unhappy, becauſe he is guilty,” page 8, or 
< that he has not been the moſt oppreſſed and injured 
40 man this age has ſeen, page 9. I know his inno- 
cence, his perfect love of liberty, and his generous, 
diſintereſted plans for the public. I believe, although 
in 8 , not unbapꝑy, for he looks forwards, and 


| Dates proudly boaſt, he feels no wiſh above 
"The good of , and bis comntry's love. 


Even you allow that he actually poſſeſſes that favourite 
with of the excellent. patriot and poet Churchill, the 
nobleſt reward virtue can receive, the love of his na- 
tive England. I hope too that enjoyment will follow 
him to the grave, as it did his incomparable friend ; 
aud I believe it, for the ſteadineſs of bs conduct 
= through life will I am perſuaded. enſure. to his laſt 
3 moments, and to his memory, the ſame glorious ap- 
plauſe he now receives from a free and ſenfible people. 
He cannot but be happy even in the king's bench, for 
he has received there the - moſt endearing. marks of 
eſteem and gratitude from his own county of Middle- 
ſex, and from the whole nation. While alive, thoſe 
honours have been laviſhed on his name, which envy 
rarely ſuffers to be paid but by poſterity, and only to 
the lovers of their country, and the guardians of pub- | 7 
lic liberty. 1 do not wonder that he is a favourite 
: with 
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witobis: country. He loves his country with the en- 
thuſiaſm and diſintereſtedneſs of a Roman, beyond 
private friendſhip; perſonal regard, or family attach- 
ment. He has ſtood forth with his perſon, pen, and 
purſe in ſupport of our moſt valuable rights. He has 
never weighed danger in the nice, golden ſcales of 
Lord George Sackville. He has borne the moſt cruel 
perſecutivns with dignity and fortitude. He has ſa- 
erificed every conſideration of fortune and private in- 
tereſt to his maſter-paſſion—the love of England. It 
has been his glory to ſtem the torrent of arbitrary pro- 
ceedings, and to oppoſe all illegal precedents of power 
among us. Born with the ſpirit, but not to the for- 
rune of -Hampden, he has ſuffered more, and gone 
greater lengths to the diſtreſs of his own private affairs 
in the ſervice of the public than any man in this 
country. You ſay © that he has not been the moſt 
<< oppreſſed atid injured man this age has ſeen,” Will 
you then tell us of another, a friend of liberty, and 

of the Bruaſwick line, whoſe ruin has been planned 
and reſolved by all the three great powers of the ftate, 
calling to their aid the firſt criminal law-court of the 
kingdom, each acting i in their ſeparate capacity with 
the utmoſt degree of violence and rancour? Will you 
mention another, who has been 7hrice puniſhed for the 
ſame pretended offence, and that only a libel, firſt in 
the houſe of commons, then in the king's bench, and 
a third time in a new houſe of commons? Will you 
tell us of ſomebody, whoſe houſe has been robbed by 
their own ſervants at the inſtigation of the agents of 
the treaſury, and a parcel of idle verſes, feloniouſly 
taken from him, made a ſtate crime to keep him a 
year in priſon, and to puniſh him by a heavy fine? 
| Have even the folicitors and agents of the treaſury 
employed the very worſt means to arrive at the worlf 
ends imaginable againſt any other man? Will you 
give us another inſtance of ſuch à eloſe and rigorous 

. In. 1 | confine- 
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confinement in the Tower, ſuch a general plunder of 


all private. papers, ſuch tricks about records and jury- | 
men, ſuch a proſcription at home, tedious exile abroad, 
unjuſt out-lawry, repeated expulſions, fine and impri- 


ſonment ? In ſhort will you tell us of any man, who 


has ſuffered all this only for attacking ſuch a favourite 


as Lord Bute, and ſuch a miniſter as Mr. Grenville ? 


To compleat your embarraſſment, will you pleaſe to 


find me any where a being as guilty and vindictive as 
the firſt, or as mean and deſpotic as the laſt ? | | 


- 'You tell us that * the officers of the crown—had at 


« laſt recourſe to the ſhameful expedient of ſtipulating 
&* with Mr. Wilkes himſelf, the terms upon which he 
% would conſent to be taken into cuſtody. To follow 
that precedent you (the houſe) ought now at leaft 
* to aſk him, upon what terms he will conſent to be 


«* expelled. Perhaps, if properly applied to, he may 
* condeſcend to this requeſt as graciouſly as he did to 
e the former, and as voluntarily as he ſurrendered 


* himſelf a prifoner, when he was taken with impu- 
* nity out of the hands of the officers of juſtice”— 


page 37. Such a language of infult has ſeldom 


been held to a houſe of commons, even in the moſt 


turbulent times. But the fact is fallified by you to 


ſerve your inference from it. There was no ſtipulation 
whatever between the officers of the crown and Mr. 
Wilkes. He gave two days notice to the ſheriff's 


officer to come to his apartments at a fixed hour in 


the morning with the writ of capias utlagatum, and de- 
clared that he would attend the officer, as his priſoner, 


into the court of king's-bench. While he was waiting 
in the chancellor's room adjoining to the court, the 
attorney-general came out and aſked him, © if he was 
ec really in cuſtody.” Mr. Wilkes anfwering that he 


was the officer's priſoner, the attorney-general deliver- 


ed his fiat for the writs af error into Mr. Wilkes's own- 
hands. This 1 is the exact 2 of 3 Mr. Wilkes 


| entered 
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entered i into no ſtipulation of any kind with the deem 
of the crown. As to his expulſion on the third of 


laſt February, I think it greatly to his honour, that 
he has not from the firſt, on that or on any occaſion, | 
ſolicited the vote or ſupport of any member in the 


houſe, or great man out of it. He left every gentle- 
man to his own ſenſe of duty to his country, and re- 


lied entirely on a clear and good cauſe, As to private 
foibles, I hope he poſſeſſes great virtues enough to 


compenſate for them, and 1 ſhall only add, that he 
may apply what a very eccentric genius of this age has 


ſaid of himſelf, My own paſſions, and the paſſions 
ce and intereſt. of other men ſtill. more, have led me 


« aſide. I launched into the deep before I had loaded 


« ballaſt enough. If the ſhip did not fink, the cargo 


& was thrown es hand. The ſtorm 89 0 threw ME | 


ec into port.“. 


Lou Approach us ſorties with all the appearance 


of fairneſs and candour, but you have only the ap- 


pearance. You urge againſt Mr. Wilkes's expulſion, 


let not your juſt reſentments againſt the conduct and 


character of the man, who is now the object of our 
« deliberation, prevail upon you to ground any part 
« of your proceedings upon ſuch deſtructive and fatal 
« principles,“ page 28, and you ſay, “ I have not 
changed my ſentiments relative to Mr. Wilkes, of 
„ whom I continue to think exactly i in the ſame man- 
* ner as I have long done, page 30. I Kno. Mr. 


Wilkes is very indifferent as to your ſentiments. of him, ; 


or on any point whatever. You are not one of his 
conſtituents, as you tell the world in this © ſpeech, it I 


had been one of the electors for the county of Mid- 


e dleſex,” page 24. In almoſt every matter of pub- 
lic concern he mult ſee that your Judgment has been 
both falſe and abſurd. I will examine but one caſe, 
but it ſhall be very capital ; I mean the peace of Paris, 
2 0 entirely approved. 1 will try it by your 
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to declare, that 1 never 
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favourite tule of 'czconomye -E deſire! you would in- 
form us; if all the new territories together, which we re- 


tained after a war of ſo ſuck prodigious expence, afford 
now. a ſufficient- revenue even to defray their own eſta- 


bliſnments, ſo-far from paying the intereſt of the very 
debt, which. we contracted to make thoſe conqueſts.” 


Yet we know that Martinique, or Guadeloupe alone, 
would have greatly aſſiſted, if not indemnified, us in 


point of revenue, and chat it entirely depended on 


your friend, the enemy of England, the Scottiſh peace- 
maker, over ᷣhom you had ben ſo great influence, to 
have ſecured us one, if not both, of thoſe rich and im- 
portant ilands. What a wretched bargain then in 
point of revenue, as well as glory, did you plan and 
approve? What a ſpecimeh have you given of your 


public œcο mm Shall we again indignantly hear 
you declaim on the pitiful, paltry ſavings of a few | 
pounds at home, and only | in caſes. Where you are not 


yourſelf concerned ? 2 1 mn, however do you the juſtice; 


f:r which all Europe is convinced, that our moſt im- 


| portant conqueſts in the laſt war were ſold. to, the an- 
_ cient enemy of theſe kingdoms. Will you, pleaſe, Sir, 


to ſtate the Balance of the clear Fevenye and neceſſary 


diſburſements of the few territories we, retained at the 


peace, and to favour us with theſe accounts in the next 
pamphlet your ingenious friends Wheatly, Lloyd, or 


Knox, digeſt from your crudities for the public. I beg 


however they niay be mote accurate than any one cal- 


culation in the Conſiderations on the Trade and Fi- 


nances of this Kingdom, or The Preſent State of the 
Nation. If they are not, I venture to prophecy. that 
the public-ſpiriced author of the Obſervations on the 


Preſent State of the Nation, the only man ſince the age 


of Cicero, who has united the talents of ſpeaking and 


To On, with irreſiſtible force and elegance, will again 


: Se” detect- 


eard, nor do. Þ believe, you 
received any part of the amazing ſums of French gold, 


N | 
detect your groſs errors, and even ſerve you up to the 
public, notwithſtanding all the parade of the preſent 
' Haſty and ill- cemented political friendſhip. I adviſe 
you not to truſt much for your ſecurity to ſuch a mere 
phantom. The Temple of Friendſhip at Stowe ſhould 
teach you the ſhort duration and perfect futility of all 
ſtate connections, founded merely on plans of ambi- 
tion. You well know-that before it was covered in, 
and your uncle, the old Marſhal Cobham, had time to 
place only the ten buſts on their pedeſtals, no three of 
thoſe political friends would willingly have continued 
a quarter of an hour together in that, or in any other, 
room, The Temple of Concord and Victory roſe under 
your elder brother's happier auſpices, and I ſincerely 
| hope that the goddeſs af Concord, if ſne has indeed in- 
ſpired her three uc wotarics with public ſpirit as well 
as private harmony among themſelves, will lead them 
ſoon to victory, as among the Romans the Temple f 
Virtue led to that of Hanour. The ſtatue of Libertas 
Publica in a niche of this temple ought to remind you, 
Sir, that freedom is the birth · right of every ſubject of 
this empire, Britiſh, Iriſn, or American. If the Gren- 
villian family compact means to defend that, Great 
Britain, Ametica, and Ireland, will join them: if it 
means only poſſeſſing the moſt lucrative offices of the 
ſtate, and ſharing the national plunder, the public con- 
cord, which now reigns through the whole empire will 
be all-powerful without them, for there-is at laſt, as 
Lentulus ſays in Cicero, concordia et conſpiratio. omaium 
ordinum ad deſeudendam lihertatem. 8 
Your © private ſentiments of Mr. Wilkes, eas 
you have changed them, or not,” page 22, can be 
of no conſequence to him, except from the value he 
ſets on your opinion. I believe hat is not now to be 
gueſſed, His real worth or demerit, will be eſtimated 
not from the fulſome praiſes of ſame, nor the vira- 


lent abuſe of others, to which he ſeems equally in- 
„ , Gilkorent⸗ 
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different, but from his own. conduct, and the Ready 
purſuit through life of thoſe national objects, which he 
has declared to have always in view. Poſterity will 
judge him with impartiality. Real, intrinſic mer.t, no 
more than happineſs, can be perfectly aſcertained on 
this ſide the tomb. The nation hailed the fair, auſpi- 
cious morn of Pulteney and Pitt, and gloried in their 
bright meridian luſtre, but with angviſh beheld the 
. melancholy, ſetting ſun, ſhorn of his beams, and now 

an eternal night of e bas cloſed von cher 
both. | 


After ming us gueſs ue you think of Mi. Wilkes, 
' you kindly favour us with part of your own character. 
It is drawn modeſtly, but we may be ſure not unfa- 
vourably. You tell us of yourſelf, &« if I know my 
cc own failings, revenge and cruelty are among the vices 
e to which I am leaſt inclined,” page 5. I remember 
likewiſe that in the winter of 1762 you declared re- 
peatedly in the houſe of commons, * that you had no 
ambition nor avarice to gratify.”.. The moſt difficult, 
Sir, as well as the moſt important ſcience in the world, 
is confeſſedly ſelf- knowledge. You have gone half 
way, as you declare, in this arduous purſuit. Lou 
let us know what you are. Mr. Grenville is not re- 
vengeful, nor cruel, nor ambitious, nor. avaricious ! 
He tells us ſa himſclf. Can any man doubt it? If 
| ſuch a man exiſts, let him aſk Mr. Wilkes his opinion 
of the two firſt qualities, and Lord Bute of the two laſt. 
Although they agree in no one other point, I dare ſay 
they now do in theſe four as to Mr. Grenville. I re- 
gret that you have delineated only ſo ſmall a part of 
that happy compoſition, which makes your admired 
character. The next ſpeech, I truſt, will furniſh the 
reſt, and you may as juſtly we e the ee 
praiſe of not being 


| Laborious, heavy, buſy, bold and blind. 1 
e Tou 


E 


Vou obferve that Mr. Wilkes aſked the evidence at 
the bar, Mr. Barlow, whether the precedent quoted by 
Lord Mansfield (about the alteraticns of the records) 
« were not all taken from the ſtar-chamber,” page 32. 
He certainly had a right to aſk the queſtion, and he did 
it, I think, very properly, for I have read in a book 
written by the greateſt lawyer of this age, I chal- 
c lenge this ſophiſt to produce one adjudged precedent 
of ſuch an alteration.”- Poſtſcript to a Lerter 
concerning Libels, Warrants, '&c.—— No ſuch ad- 
judged precedent has hitherto been produced, yet you, 
Sir, concurred with the majority laſt winter in voting 
that the alteration of the records was according to 
« Jaw and juſtice, and the practice of the court of 


& king's-bench.”” As to precedents, there are certa: inly 
many of almoſt every kind in the courts of law, but 


thoſe only have authority with mankind, which are in 
themſelves juſt, and are made by wiſe and honeſt men 


in times of public tranquility and happineſs. No pre. 


cedent therefore drawn from the ſtar- chamber, can 


now have authority. The court of ſtar- chamber itſelf 


was abſolutely diſſolved, taken away, and determined, 

and I wiſh your friends would remember that the ſame 
ſtatute declares, that from henceforth no court, council, 

or judicature ſhall have, uſe, or exerciſe the ſame, or 
the like juriſdiction. This very act paſſed in the glo- 
rious parliament, or rather ſynod of geds, which met 
in November 1640, and in a manner contfary to every 
_ Precedent in the Journals. The bill was only once read, 


and never committed in the houſe of commons. Cla- 
tendon expreſsly tells us © that important bill (for 


«© taking away the court commonly called the ſtar- 
„ chamber) was never read but once in the houſe of 
« commons, and was never before heard of in parlia- 
„ ment.” But the entire inclination of the nation, 
which he mentions, made the houſe, to gratify the 
people, diſpenſe with their forms, of which they are 
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undoubtedly the maſters, notwithſtanding the jaygon 
you, and the late clerk, Mr. Jeremiah Dyſon, teaze 
them continually with on this ſubje&. Had you both 


lived in that age, which I deygwly wiſh for the ſake 


of this, you would, I believe, have oppoſed firſt the 
very ground of that bill, as ball on the public liberty, 
and then obſtructed its rapid progreſs, merely from the 
tale, unmeaniog pretence of want of form, with which 
ſuch triflers eternally perplex men of real bufineſs, and 
this, I think, probably you would both have done in 
ſpite of the earneſt wiſhes and general impatience of a 
whole nation, which you are 50 to hold *: ſmall im- 


portance. 
I have now, Sir, gone through the moſt eitel 


parts of your ſpeech. If I have treated you with ſeve- 
rity, recolle& that . you have deviated from the ho- 


% nourable and noble office of ſpeaking the truth, 


page 6, and the venom ſo plentifiilly and malignantly * 
diffuſed through your ſpeech againſt Mr. Wilkes, that 


I was vindicating truth and a friend, and that you were 


not content with advancing many direct falſhoods 
againſt him in the houſe of commons, but by the pre- 
ſent publication have ſpread them through the nation. 


One word on the late Grenvillian family compact, and 
I releaſe you. I mean only the three brothers: and 


the reſt of the family are ofa innominata. I love the 
amiable character, and I honour the abilities and pub- 
lic virtue of Lord Temple. I really believe him a 
friend of the people. I hope to ſee early, clear, and 
eſſential proofs of this from his miniſtry, if ever the 
powers of government are entruſted to him. If he 
heſitates, or delays, he will loſe the favourable opinion 
I love to indulge of his patriotiſm. As to the two 
other contracting parties, I think of Lord Chatham as 
his brother Temple did in the'years 1766 and 1967, 
and of Mr. Grenville as his lordſbip did in the years 
1763, 1764, and 1765. The Grenville — have 


. 


N 

indeed been too much like a Scottiſh family for many 
years. If one brother has at any time been quite 
right, another has always been as wrong, for he has 
been diametrieally oppoſite, If one has been violent 
in oppoſition, another has regularly kept the balance 


of power, even by ſupporting every meaſure of govern- 


ment, and filling ſome lucrative office. But it is really 
time, Sir, to put an end to all your filly, peeviſh bick- 
erings, and unintereſting, private, family diſputes. 
The public has laughed long enough at your many 
girliſh quarrels and reconciliations, and now expects. 
Lord Temple to take the lead. If you are the mini- 
ſter, I ſhall tremble left the ſceptre of America ſhould 
be wreſted out of my ſovereign's hand, or the horrors 
of a civil war enſue between Great Britain and her 


_ colonies. But Lord Temple, I hope, is determined to 


do juſtice to the rights of every ſubject of this wide- 
extended empire, to give us freſh ſecurities for our 
invaded liberties, to eſpouſe the cauſe of the people, 
and to ſettle by his weight and authority the jarring 
private intereſts, as well as to controul the mad ſchemes 
of ambition, and the ſelfiſh 'views, of the whole bro- 
therhood. On no other terms can the Grenvillian fa- 
mily compact gain the power of the court with the 
ſupport and the confidence of the nation ; for both the 
court and the nation domum timent anbiguam, Driefque 
bilingues. | 

75 2 1 am, &c. 
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r 
o THE PUBLIC CONDUCT OF MR. WILKES. FIRST 


PUBLISHED IN THE POLITICAL REGISTER FOR NO- 
VEMBER * | 


: re — 2 rigllaxlho error boy. 


Plutarch in the Life of T. Q. Flaminius. 5 


1 "LS Oaober 29, 1768. 


Af TER the great variety of pieces, which to this 
hour have appeared for and againſt Mr. Wilkes, 
that ſubject does not ſeem yet exbauſted,: nor indeed is 
every particular of importance relative to his public 
conduct hitherto known and authenticated. I ſay, Sir, 
public conduct, for I am entirely of opinion with the 
gentleman, who declares, “I do not think myſelf at 
<< liberty to ſcan the private actions of any man, but 
*% have a right to conſider the conduct of every man 
| in public, and to approye or to condemn his doings, 
. cc as they appear to me to be calculated, either for the 
* good or the hurt of his country,” A Letter con- 
= cerning Libels, Warrants, &c. firſt publiſhed in 1764. 
| I ſhall pot now ftay to ſhow how far the equity 
' of this rule was violated by the concealed author 
himſelf before he got half through his pamphlet, 
ir a manner equally indecent and unjuſt to a ſick and 
abſent friend, whom he baſely wounded ; hut after the 
long harveſt, which you, Sir, and your brother authors 
and printers have made of Mr. Wilkes, I ſhall venture 
to offer you a few tolerable gleanings. 


be public, Sir, have a right to aſk why Mr. Wilkes 
did not perſonally attend the trials for the re- publica- 
tion of the North Briton, No. 45, and the Eſſay on 
Woman, zz he did all the actions brought by the 
printers e under the general Warrant. We 


SL P31 
_ ought likewiſe to be told why he was not preſent in 
the houſe of commons, when the charge againſt him 
was heard on the 19th of January 1764. The juſtice 
of the nation, and his own perſonal honour, demanded 
his appearance. He had made an appeal to his coun- 
try, and the cauſe of liberty had a particular claim on 
a man, who had pledged himſelf in its defence. He 
was prevented, not by fear, to which I believe him 2 
ſtranger, but by a prohibition from the higheft of all 
powers, by a dangerous illneſs. Towards the end of 
December 1763, he went during the receſs of parlia- 
ment, to paſs the holidays with an only daughter, who 
was at Paris for a part of her education, That journey 
being generally made in four days, often in three, the 
diſtance was of no conſequence, ſince in ſo ſhort a time 
he could hear from his friends. He was ſeized at | 
Paris with à violent fever. A conſiderable inflamma- 
tion, with other. bad ſymptoms, attended the dangerous 
wound he received in 4 duel with Mr. Martin. In this 
condition he tranſmitted to the ſpeaker on the 11th of 
January 1764, an original certificate of his ill health, 
ſigned: by the French king's phyſician, and a ſurgeon of 
his army. He requelted in the letter a more diſtant 
day, that he might have it in his power to attend the 
diſcuſſion of points, ſo very important in themſelves, 
and in which he was ſo materially concerned ; but the 
| decree of expulſion had paſſed the lips of the Scottiſh 
miniſter to his ſlaves, the miniſters of the day, to whom 
for a ſhort time he had delegated his omnipotence, 
FThey were impowered i in a proper manuer to perſuade 
the ſame famous majority in the lower houſe, which 
had been induced to approve the peace of Paris, and 
| in the. firſt year of 1 it to eſtabliſh the late deteſted exciſe 
on cyder and perry, not only to expel Mr. Wilkes, but 
ikewiſe to vote him the author of the North Briton, 
No. 45, without the oath of any witneſs, or the ſhadow 
af legal proof. According to the Ren of Eng- 
I <->. _ - land, 
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Land, this being a fact, ought to baye been tried by a 
jury of twelve men, and not enquired into by witneſſes 
at the bar, who were not ſworn. This direct attack on 
the rights of their countrymen. in fo important a point 
as the trial by jury, would have ſurprized the world 
in any other body of men, but theſe had before voted 
away their own privileges, or rather the privileges of 
the nation, for they are ſtrictly the rights of the con- 
ſtituents, who confer them on their repreſentatives in 
parliament. The conſtitution gives privilege of par- 
 Hament * as one of the beſt barriers againſt the vio- 
lence of the crown, which might otherwiſe in an im- 
portant moment, in the laſt noble ſtruggle of expiring 
liberty, ſeize not five, as a former Stuart would have 
done, but five hundred, deputies of the people. They 
had done this in ſo intricate and doubtful a caſe, as 
that of a real or pretended libel. They even went ſo 
far as to thank the crown for the tender regard expreſ- 
ſed for the privileges of the houſe in the caſe of Mr. 

Wilkes, although the court of common pleas had una- 
nimouſly releafed him, becauſe his impriſonment 
was a violation of the privileges of the houſe, and 
ok Jorge on oath were Pans, wh to confider the pri- 


OM T It Was not ds to 8 aiming but to W the 

« very life and being of parliament, for when our anceſtors con- 
« fidered, that the law had lodged the great powers of arreſt, 
* indictment and information in the crown, they faw the parlia- 
«+ ment would be undone, if during the time of privilege the 
* royal proceſs ſhould. be admitted in any miſdemeanor whatſo- 
« ever, therefore they excepted none. Where the abuſe of 
: «ap ought never to be en becauſe redreſs comes. too 

te. | | 


: $A parliament under perpetual terror of. impriſonment, can 
« neither be free, nor bold, nor honeſt, and if this privilege 


% was once removed, the moſt important queſtion might be irre- 


5 coverably loſt, or carried by a ſudden irruption of meſſengers, 
& let looſe winde ankam half an hour before the debate.“ 
) foe os led Nute 29 Nov. 1763 · . 
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vileges ebe. as 4 part of the la of che land. 
TS 5 eir deciſion in his favour againſt the two 
lords of his majeſty 's moſt honourable privy council, 
and principal ſecretaries of ſtate; who both ſigned” the 
warrant of commitment, is now ackhbwledged to be 
legal, for the preſident of that court, who delivered 
their opinion and his own, has ſince been promoted to 
the firſt dignity in the Jaw, and is at this hour lord high 
chancellor of Great Britain. In other inſtances, not- 
withſtandifig the clear precedent.on their own journals, 
or a chief juſtice impeached for © having in an arbi- 
1 trary manner granted divers general watrants for at- 
s taching the perſons; and ſeizing the goods of his 
« majeſty's ſubjects,” the expreſs vote * that the 
6e ſearching and ſealing of the chambers, ſtudies and 
* papers, of members of parliament, and iſſuing out 


« warrants for that purpoſe, are breaches of privi- 


lege, and the remarkable caſe in point, c that Mr. 
66 Laurence Whitacre, being a member of parliament; 


c and entering into the chamber of: Sir John Elliot, 
6 being likewiſe a member-of that parliament, fearch« 


ing of his trunks and papers, and ſealing of them, 


e is guilty of a breach of privilege of parliaments,” | 


and Mr. Wilkes had on the very firſt day of the ſeſſion 
in 1762, made a complaint againſt the under- ſecretary, 
Mr. Wood, the ſolicitor of the treaſury, Mr. Webb, 
& c. and all the facts were of public notoriety, yet the 
majority on the 14th of February 1764, arbitrarily voted 


that the complaint againſt them ſhould: be diſcharged, 
yet without any declaration of their reaſons for ie 


ſtrange a proceeding, or aſſerting the innocence of the 
parties under ſo heinous a charge. The cruelty of Mr. 
Wilkes's treatment in the Tower, to.which he was com- 
mitted a cloſe * priſoner even for a miſdemeanor, and 


1% The law of England appoints impriſonment 4 in cuſtodi iam 
not in pœnam,“ acknowledges no cloſe wp e whereas | 


I was kept with the moſt extreme rigour. “ 31 
a Algernon Sydney's e the mM of bis FIT Page 3 173. 
: | the 


„ . 
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. the offering no perſon. for three days to come near a 
member of parliament to bail him, although commit- 
ted for a bailable offence,” were likewiſe entirely over- 
looked by a majority, glorying i in a blind ſubmiſſion to 
the inhuman dictates of a cruel, deſpotic, and remorſe- 
Teſs miniſter. Thanks to the wiſdom of our anceſtors, 
who planned the noble _ conſtitution of this country, 
that houſe of commons is now. dead, but the memory 
of their infamy is immortal. They were ſuffered to 
die a natural death, although they had long ſurvived | 
the good opinion, and totally loſt the confidence, of 
their maſters, No age produced ſo great a number of 
profligate and proſtitute ſenators. After the total loſs 
of the liberties of Rome, Tiberius did not find a ſe- 
nate ſo ſlaviſh, and even the penſionary parliament of 
Charles II. muſt now ceaſe to be the moſt infarmons 1 in 
the annals of England. 


Mr. Wilkes continued very i during the WENT of 
5 Jankwey and 'Febryary, nor was he tolerably recovered 


ul the end of April. He ſeldom ventured abroad even 


in March that year. The majority had made a pre- 
tence that the certificate of his bad ſtate of health was 
not authenticated before a notary public. He there 
fore in vindication of his honour tranſmitted to the 
on the gͤth of February, a freſh certificate, which 
* that the former was in the due form, and gave 
- the particulars of his illneſs to that day. Tu was 
atteſted by two notaries public, and the Engliſh ambaſ- 
ſador. The trials in the king's-bench however came 
on the 21ſt of February, the alteration of the records 


baving been made only the day before. The next 


French mail brought to him languiſhing in bed, as a 
balqm to his wounds, an account of the ſurprizing tran- 

actions of thoſe two days, although by the preceding 

poſt he had received the moſt poſitive. aſſurance that 


the trials were · put off, together with copies of counter- 


notices, ſigned ſummoning officer, which had been ſent 


— — * 
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to ſeveral of the jury. Could, i M ani aac: 
cords would be altered after he had pleaded, he would 
certainly have given orders not to make any defence, and 
have ſought a conſtitutional remedy. The proceeding 
to trial under ſuch circumſtances, when his ſolicitor had 
proteſted againſt the alteration, ſhewed how determined 
his enemies were at any rate to make ſure of his con- 
viction. If the al:eration had not been made, the ori- 
ginal records were too looſe and vague to have con- 
victed him. The information muſt have been quaſhed . 
Could he ſuſpect the alteration, which was deferred al- 
almoſt to the laſt hour? Lord Mansfield perſonally 
went through the whole of this buſineſs. The altera- 
tion of the records was made under his immediate i in- 
ſpection at his own houſe, and he tried both the cauſes. 
The falſe and cankered Scot, whoſe peſtilential breath 
blaſted all our warrior's laurels, now exulted, and 
thought his ſubtle countryman had made him for ever 
ſafe from the moſt dangerous of his enemies, for that 
Mr. Wilkes had received the coup de grace by the two 


% The common opinion among lawyers has always been, 
&« that no judge, in a criminal proceeding ought to know any 


thing of the record before the trial comes on, unleſs one of 


© the parties in open court move ſomething thereon ; becauſe a 
judge is to be unprejudiced and impartial. The making of an 
« ;mmaterial alteration in any chamber would be folly, the 
„% making of a material one without conſent, ſeems to be in- 
« juſtice, ſeeing it might prevent and remove an objection fataj 
« after trial, in arreſt of judgment. And what attorney in his 
+ ſenſes would complain to any court againſt the prefident in it? 
« 1 challenge this ſophiſt to produce one adjudged precedent of 


# rence in legal fignification between the words tenor and purpor; 
4 js grounded i in ignorance; the former having been determined 
„% to import an exact recital, and the other only rhe general 
«© meaning and effect, of any ee or paper. For which reaſon 
the firſt has been held to be ſufficient, and the other inſuffi- 
« cient to ground a conviction,” Poſtſcript to a letter concern- 
ing libels warrants, te ſeizure of papers, 


\ ; 


verdicts 
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6 ſuch an alteration, His ſuppoſition of there being no diffe- 15 


1 


_ verdicts und the out-lawty; which oroblibly kite 
low. Could Lord Mansfield have imagined that Mr. 
Wilkes would have dared: to return to England, I 
believe he would neither have tried the two cauſes 
| himſelf, nor have ventured ene the alteration on _ 


records. | | + 74 DU 


The firſt plan of the een miniſter's like was 
ſill deeper laid. A complaint had been putpoſely 
made to the houſe of lords by the Biſhop of Glouceſ- 
ter, that the name of Warburton had been put to 
ſome notes of the Eſſay on Woman. The biſhop in 
this affair, was however, only co- adjutor to a * lay 
| lord, homini poft homines natos turpilſimo, ſceleratiſimo, 
Sten ind imo, who firſt moved the complaint, 
much to the aſtoniſhment of his brother peers, thar 
; one of them ſaid, „he never before heard the devil 


commons, which was a e bargained for, he mode 
be committed to Newgate on this pretended breach 
of the biſhop's privilege, and continue there till a 
verdict was found againſt him. He vould then be in 
ſafe euſtody to receive” the "ſentence of the king's = 
bench. The ſucceſs of this miniſterial craft was cer- 
tain, had Mr. Wilkes been in a capacity of retutning 
to England at the beginning of the year 1764. When 
he was able after tho two trials and the expulſion, if 
he had returned during the lawleſs rule of an adminif= 
tration, which had facrificed the liberties of the ſub- 
ject, and even their own ſeEurity, to ratify the fa- 
pPoourite's luſt of revenge, he ought. to have lodged in 
Mootfields. He carried on ſteadily all chis time the 
cauſes againſt Lord Halifax, and they Were only ſuſ- 
pended by his out-lawry, which took Place in No- 
vember 1964. The day, = i which the writs of Error 
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were' a in 1768, he reſumed the incl; Fre I 

believe his lordſhip will not now be much longer able 

to mock the juſtice of the nation. On the changes of 

the miniſtry, with nn, but . ras 15 
1766 he twice 

— reviewed his native 8 

Much fam'd for gen'rous ſteeds, for beauty more, 


as old Homer ſays of Greece, and is equally true of 
England, but one of the miniſters wanted the power, 
and the other the will, to do him juſtice. The mar- 
quis was in his heart the warm friend of liberty and 
his country. The duke was the friend * — N ey 8 
Parſon's friend. | | 


Mr. Wilkes was out-lawed for contatngey. in not 
appearing to receive ſentence. The courts- of law 
have always looked on out-lawries as odious. The 
proceſs of out-lawry is to compel an appearance: as 
ſoon as an appearance is made, the court ought to be 
| ſatisfied. When therefore he came into the court of 
king's bench, and declared an entire ſubmiſſion to 
the laws of his country, it was moſt natural to imagine 
the out-lawry would have fallen of courſe, ſentence 
been pronounced, and the law fully ſatisfied. His 
council infiſted on this, and likewiſe pointed out many 
defects in the form of the out-lawry, which. proved it 
erroneous and invalid, He had appeared, and declar- 
ed himſelf the perſon, againſt whom two verdicts 
were found at that very bar, but the moſt ridiculous, 
the moſt farcical ſcene imaginable followed. The 
Judges (credite pefteri !) agreed not to know him, and , 


he was ſuffered, notwithſtanding the two conviftions 


on record, together with an out-lawry, to depart the 
court of king's bench in as full ſecurity as any of the 
numerous and aſtoniſhed ſpectators. It was then 
the determination to have continued the out-lawry. 
The ſpeech delivered 80 Lord Mansfield on the re- 

Vor. III. „„ ©; verſa 
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* was compoſed, or rather tranſlated from the 3 
tin, about that time, evidently as an apology for the 
eſtabliſhing of it. A week after this, Mr. Wilkes 
ſent co the ſheriff's officer to execute the capias nilaga- 
tum upon him at a fixed hour in his own. apartment. 
He attended the officer into court the fame morning, 
on the 27th of April, but it was not till the gth of 
Fune, when the out-lawry was reverſed. It was then 
at laſt declared originally null and invalid. This long 
delay was the more extraordinary, beeauſe by his ex- 
.  Þreſs orders the counſel had refuſed to argue that point 
any more after the firſt hearing, although preſſed to it 
by the Judges. His reaſon was, that the public had 

declared an entire ſatisfaction in the ſtate of the argu- 
ment, as left by Mr. Setjeant Glynn, Lord Mansfield 


 Teverſed the out-lawry, merely on an error ſtated by 


the ſerjeant in the form, not on the large and liberal 
ideas of law and juſtice, on which the greateſt ſtreſs | 
had been laid in the pleadings, This defect was the 
omiſfon of two words, pro comitatu. Mr. Wilkes 
: * I believe, owes the reverſal of his out-lawry 
to no legal pleadings, no ſubtle arguments, or nice 
dittinctions, to no pretended failure of form where no 
form whatever is preſcribed, but to the temper and 
high ſpirit of the times, to the people of England in 

eral, more than to any one man. He has that moſt 
eſſential obligation to the nation at large, not to the 
| Kindneſs of any particular, 


The little piece of chieane 1 have mentioned ä in 
the Engliſh law is only to be paralleled by a ſimilar 
nicety among the Romans, which gave the pretext 
to a like reverſal of the proſcription of Cicero. The 
law againſt him was bad grammar and falſe Latin, for 
the tenſe was miſtaken. It was drawn by Sextus 
Clodius, the Wedderburn of the Roman bar, but in- 
x Read of e it was $ interdiaum ſit, which Cicero 

| declares 
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declares tendered it null. At quid tulit legum ſcriplor 
peritus, callidus ? Velitis, jubeatis, ut M. Tullio aqua et 
ignis interdicatur ? non tulit ut interdicatur : quid ergo! 
ut interdictum fit. After wards he obſerves, Quid ſi its 
verbis ſcripta eft iſta proſcriptio, ut ſe ipſa diſſolvat? He 
gives the reaſons at large, quod factum non eft ut ſit fac- 
tum, ferri ad populum, aut verbis ullis 1 aut fi Fa- 
giis confirmari poteſi] &c, &c. 


I ſhall now, Sir, give you my opinion on another 
point of importance among the charges brought 
againſt Mr. Wilkes. He is ſaid to have ſpurned at all 
law and government, to haye raiſed and fomented the 
riots and tumults, ſo frequent of late years in this 
kingdom. The whole of his conduct demonſtrates 
the injuſtice and malice of this charge. The diſtrac- 
tions and confuſions in all public affairs ſpring from a 
very different cauſe, from the general diſcontent of 
the people, who, in the fatal effects, obſerve and 
ſmart for the unhappy. influence over the ſovereign of 
a free country, which a man has obtained, who woants 
wiſdom, and holds principles incompatible with freedom, as 
Mr. Pitt faid, although he has been contradicted by 
Lord Chatham. Mr. Wilkes has irreproachably the 
merit of a good ſubject, for he has always paid a due 
reſpect to the laws, a reverence to the conſtitution, 
an obedience to the power of the magiſtrate, and to 
all juſt authority. Under repeated oppreſſions by the 
hand of power he has only ſought the legal redreſs. 
He has claimed the protection of the laws againſt acts 
of injuſtice, violence, and miniſterial robbery. The 
laws have fully juſtified the appeal. His enemies 
have been convicted of many atrocious, illegal acts, 
and condemned by more than one ſovereign court of 
juſtice. He is indeed, Sir, a man more 1 nned againſt, 
| Than finning. After the ſharpeſt provocations, the con- 
duct of Mr. en has been cool, "temperate ar d 
„ 6 | Prudekk. 
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. When he was releaſed from the Tower, he | 
went ſoon into a retired part of Surrey. He viſited 
his friends in the city, after that triumph of the laws 
in his perſon over miniſterial tyranny, only in the 
- moſt private manner, to avoid every poſſibility of a 
tumult among the people, who thought him greatly 
injured, and had warmly eſpouſed his cauſe in grati- 
tude to a man, qui libertatem civibus ſtabiliverat, in 
Tully's phraſe. He did not make a vain fooliſh pro- 
greſs through ſeveral counties, like the mad tory par- 
ſon in Queen Anne's time. He went only once into 
Buckinghamſhire, and he choſe the king's birth-day 
for the time of his coming among his conſtituents at 
Ayleſbury, that the rejoicings on his return to them 
might diſtinguiſtr that auſpicious day. On the occaſion 
| he gave an entertainment to the borough, after which 
be returned to town. 


The fame ſpirit of moderation and 8 gifted . 
all his future meaſures, and he ſtudiouſly avoided 


every thing which could inflame. Since his laſt re- 
turn to England, the city and Middleſex elections 
have given freſh proofs of his love of decency; peace, 
and order. He exerted himſelf during the whole 


ume of the poll at Guildhall to preſerve the peace of 


the city, and his laſt words on quitting the huſtings 
were, Gentlemen, I recommend it to you in the 
e ftrongeſt manner to exert yourſelves to preſerve the 
« peace and quiet of this great city.“ That attention 
to the public good in ſuch a moment of humiliation 
to an unſucceſsful candidate, carries with it, in my idea, 
part: cular merit, but the action, by which it was fol- 
lowed, gives it great luſtre. The livery in general 
had been diſguſted by the partiality of the firſt city 
magiſtrate, and "irritated by the miniſterial orders to 
vote fur their creatures, which were iſſued from ſome 
of the boards. Thoſe orders had appeared in moſt of 
the TO prints. The oy were fully 25. | 
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of every tranſition. They thought the election un- 

flair from the beginning, and were farther provoked the 
laſt day at the ſhutting the great iron gates during 
the time of the poll, by which many of the livery 

_ were prevented getting into the hall. It was believed 
that they intended at the cloſe, before the numbers 
could be caſt up and proclaimed, to have ſeized and 
deſtroyed the poll books, that the whole proceedings, 
which they confidered as irregular, might be void. 
The moment of the clerks delivering the poll books 
to the ſheriffs on the huſtings in order to be caſt up 
by them, was to have been the ſignal. Mr. Wilkes 
was informed of this, and he prevented it by retiring 
as ſoon as the poll was finiſhed, before the books could 
be caſt up, even by the clerks, and delivered. The 
greater part of the people, as on the former days, 
followed Mr. Wilkes. All the' other candidates re- 
mained in the hall with their friends, the ſheriffs pro- 
ceeded to caſt up the books, and the declaration of the. 
numbers on the final cloſe of the poll was by this 
prudent meaſure made with very little confuſion, The 
former days of the poll Mr, Wilkes had attended the 
caſting up of the books, even by the ſheriffs, and 
the affixing of the numbers for public inſpection at 
the upper end of Guildhall. One of the ſucceſsful 
candidates thanked him publicly, as he was retiring 
from the huſtings, for the excellency of his conduct. 


The Middleſex election furniſhes another proof of 
the care Mr. Wilkes has taken to maintain decency 

and good order. A great riot was apprehended, which 
ſeemed to be the favourite, and indeed then became 

the only reſource of the other party. The out-lawry 
fubſiſting, they had with the baſeſt views moſt falſely 

and infamouſly afferted in the public papers, that he 
might be killed like a wild beaſt, and ought to be 

thor Jike a mad dog, that ſuch an action would be not 

| Es '3 only ERS 
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only innocent, but meritorious. He diſperſed Save 
the county many thouſand addreſſes to the freeholders, 
_ entreating their aſſiſtance for the preſervation of the 
public peace, without a hint of his private ſafety. He 
might certainly have been attended by a numerous 
cavalcade to Brentford, Many of the freeholders 
preſſed it as a proper, and the uſual, meaſure ; but 
he choſe the moſt private manner, and went there the 
evening before the election, with only one *gentleman, 
whoſe friendſhip he ranks among the honours and 
bleſſings of his life. The election was carried through 
in the greateſt freedom and order, with a general ſo- 
briety never before ſeen on ſuch an occaſion, interely 
owing to the influence of Mr. Wilkes and his friends. 
On the ſame principle of preventing even the poſſibi- 
lity of a tumult or riot, he declined the being chaired, 
and other uſual honours. „ | 


I am aſhamed, Sir, to have dwelt ſo long an a point, 
which may be proved by the whole of Mr. Wilkes's 
conduct. Even his preſent ſituation has given him a 
glorious opportunity, which 1 do not recollect has 
happened to any other man, of ſhewing his obedience 
to the laws and to the civil magiſtrate. After the re- 
fuſal of bail by his judges before ſentence, in his way 
to priſon, he was reſctied by his countrymen. The of- 
ficers of juſtice, who had the charge of him, were in 
the utmoſt danger. Mr. Wilkes' had that day the 
happineſs of preſerving three. lives, although perhaps 
not the three he would have choſen from the whole 

ſpecies. Afterwards by a ſtratagem, and in diſguiſe, 
he eſcaped into the priſon, to which he had been ſen- 
tenced in the morning. The Marſhal ſoon came, ftill 
pale, trembling, and aghaſt, ready to fall on his knees 
no leſs from fear than gratitude, thanked him in the 
_ _ warmeſt terms, and ſaid, it was impoſſible he could 


* The Reverend Mr. John Rome, Mailer of New-Brentford. 
_ «© continue 
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ec continue in the king's bench priſon twenty-four 
< hours, if there was any honour in government.” 
He has now been there above half a year, and I dare 
ſay he will paſs the next cighteen months in the ſame 
place, for although the envenomed cauſe of all his, 
and the nation's wrongs is fled, yet the ſting is left 
behind. The accurſed thing is not now indeed in the 
midſt of us, but we do not know how ſoon the venge- 
ance of heaven may for our fins chaſtiſe us in as full 
a meaſure of wrath as before. Since his letter to the 
king in the beginning of March, Mr. Wilkes has made 
no * application to any perſon whatever reſpecting his 
pardon, and I prophecy that he will be left where he 
zs till the 18th of April 1770, with only the teſtimony - . 
of a good conſcience, the ſatisfaction of having done 
real ſervices to his country, and the love of a grate- 
ful nation. He will then emerge with dignity and 
glory, for I believe he will have the confidence of the 
public enough to carry through many conſtitutional 
points of liberty, in conjunction with other true lovers 
of their country, and perhaps to compleat the plan of 
freedom, which even the glorious revolution left im- 
perfect. | 


In the mean time under the weight of the moſt un- 
Juſt oppreflions, Mr. Wilkes's friends have the com- 
fort of finding that he poſſeſſes peace and fortitude of 
mind, that he does not hate à jot of heart or hope, but 

ill bears up and fteers right onward. He might add 
that all he has ſuffered has been 


In liberty's defence, his noble . | 
Of which all Europe rings from ſide to fide. 


5 Many perſons affecting to believe that the king never re- 
ceived that letter, Sir Joſeph Mawbey delivered into his ma- 
jeſty's own hands a petition from Mr, 1 in the month 
following the date of this epiſtle. 
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I hope "*Y will atone for the diſſipation of too gay 2 
youth, and that the reſt of his life will be uſefully 
employed for this nation, whether in the gloom of a 
priſon, or at large among chearful and genial friends, 
of ſenſe and honour, with a ſteady, difintereſted, and 
inviolable attachment to the cauſe of liberty. After 
a few tedious: months he will look back with joy on 
his paſt ſufferings, and the happy conſequences of 
them to this kingdom. That reflection will give a 
keener reliſh to what L believe he may now expect 
ſince his return to England. I truſt that he will no 
more be a wanderer, nor loſt in the primroſe path of 
pleaſure, but that we ſhall ſee him on every great 0G. 
cafion lacrificing to public virtue, at all times happy 
and free in his native country, in the boſom of phi- 
loſophy and friendſhip. Although he has ſuffered a 
long exile, and been broken on the wheel of fortune, 
yet being at laſt reſtored to the land of freedom, when 
all his cruel wounds are at length healed and forgot- 
ten, I expect that among his houſhold deities he will 
erect a temple to LIBERTY, and dedicate an alter for- 
Tune reduci. | | by: 


Tx. 


1 am, &c. | 
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Ax APPENDIX, CONTAINING PAPERS REFERRED. ro IN 


| THE TWO FOREGOING LETTERS. 


No. | To 


Page 41.— A general warrant may carry horror and 
c cruelty to every family and e individual in the 


60 n a | 
The general warrants 


George Montagu Dunk, Earl of Halifax, Vid- 
L. S. count Sunbury, and Baron Halifax, one of the 
lords of his majeſty's moſt honourable privy 


council, lieutenant-general of his majeſty s for- 


ces, and principal ſecretary of ſtate. 


| Theſe are in his majeſty's name to authorize and 


require you, (taking a conſtable to your aſſiſtance) to 
make ſtrict and diligent ſearch for the authors, printers, 
and publiſhers of a ſeditious and treaſonable paper, en- 
titled the North Briton, No. 45, Saturday April 23, 
1763. Printed for G. Kearſley, in Ludgate-ftreet, 
London; and them, or any of them having found, to 
apprehend and ſeize, together with their papers, and 
to bring in ſafe cuſtody, before me, to be examined 
concerning the premiſes, and further dealt with accor- 
ding to law; in the due execution whereof, all mayors, 
ſheriffs, juſtices of the peace, conſtables, and all other 
his majeſty's officers civil and military, and loving 
ſubjects, whom it may concern, are to be aiding and 
aſſiſting to you as there ſhall be occafion. And for fo 
doing, this ſhall be your warrant. Given at St. James's 
the twenty-lixth day * April, in the third year of 225 8 
majeſty's reign. 
| | Dower Hatapax, 
| To Nathan Carrington, John Money, | 
"ns Watſon, and Robert Black- 
more, four of his majeſty 3 meſſen- | 


ger in ordi * 1 
No. 


tos 1 


No. 2. | 


Page 42. —# Nor the warrant of commitment to the 
Tower.“ 
The warrant of commitment. 
Charles Earl of Egremont, and George Dunk Earl of 


Halifax, lords of his majeſty's moſt honourable privy 
council, and principal ſecretatics of ſtate, 


Theſe are in his majeſty” s name, to authorize and 
require you, to receive into your cuſtody the body of 


John Wilkes, Eſq; herewith ſent you, for being the 
author and publiſher of a moſt infamous and ſeditious 


libel, entitled the North Briton, No. 45; tending to 
inflame the minds, and alienate the affections, of the 
people from his majeſty, and to excite them to traite- 
rous inſurrections againſt the government; and to keep 
him ſafe and cloſe, until he ſhall be delivered by due 


courſe of law. And for ſo doing this ſhall be your 


warrant. Given at St. James's, the goth day of April 
7763, in the third year of his majeſty's reign. 
EcREMONT. L. S. 
Doxx HALIfAx. E, 2 
To the i W John Lord 
Berkley of Stratton, conſtable of 
his majeſty's Tower of London, 
or to the lieutenant of the ſaid 
T ower, or his deputy. 


| No. 3. 


4 Page 45 —* The record _ in che e king bench, 


cc * been altered.” 


Extract from an enquiry into the doctrine Wr propa- 
gated, concerning attachments of contempt, the al- 
teration of records, and the court of ſtar- chamber. 
410. London 1769. Printed for a page 49- 


Where 


(„ 


| Where liberty and protection are the principal objects 
of government, nothing can be more alarming and 
dangerous to the people, than the judges aſſuming a 

power of employing their own difcretion, inſtead of 
the law, in the adminiſtration of juſtice. It will be a 
ſuperlative degree of folly to ſuppoſe ourſelves governed 
by law, if the judges can exceed or abrogate the rules 
of it, and puniſh us for ſaying we are oppreſſed. The 
law is matter of inſtitution, a judge hath nothing to 
do with the reaſons of it; his office is merely miniſte- 

rial, and ſolely to declare what it is, not what it * ſhould 

be; there the line of his power is drawn, He who 
paſſes it either through vanity, . preſumption, or cor- 
ruption, is a traitor to the public. The ſpirit of the 
common law, in the ſtrictneſs of holding the judges to 
ſuch precifions, as not to be authorized to amend any 
record before them, even in a ſyllable or a letter, is 
not generally perceived, or the force of it underſtood, 
which hath made ſome Judges more bold than others 
in this reſpect. Nevertheleſs, it is the ſecret wherein 
the ſtrength of the conſtitution lies, as the ſtrength of 
Sampſon did in his hair. It is the great and only effec- 
tual bar that human wiſdom can raiſe to preſerve the 
public ſafety from violation by the Judges. Was it 
otherwiſe, as they are men ſubject to the vices and fol- 
lies of men; arrogance, caprice, prejudice, motives of 
ſtate and party, might uſurp the ſeat of juſtice, and 
the law be forced to give way to whatever an over- 
bearing judge ſhould be pleaſed to call common ſenſe. 


* Sir William Parkins, who was concerned in the aſſaſſination 
plot, againſt King William III. on his trial before Holt Ch. Juſt. 
prayed the aſſiſtance of counſel in purſuance of ſtat. 7. Will. III. 
c. 3. but though this act had' paſſed the royal aſſent before the 
trial came on, yet it came on before the act took place, viz. the 
very day next preceding its commencement; upon which occaſion 
Holt ſaid, We muſt conform to the law as it is at preſent, not 
«« to what it will be to-morrow, we are upon our oaths ſo to do.“ 

Foſt. Cr. Law. 230. 232. 4St, Tri. 630. 63 7. | 
. | Nothing 
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Nothing therefore concerns the preſervation of civil li- 
berty, as well as property, more eſſentially than keep- 
ing up the old conſtitutional bar againſt the judges 
excrciling any diſcretion of their own not purely legal. 
This is a ſubject of very ſerious importance, and hath 
been defined with ſome ſpirit. 


A modern moſt elegant writer, ſeems to have pro- 
ſtituted his character as a lawyer, in no inſtance ſo 
much, as in that, wherein he is pleaſed to cenſure the 


; judges, for ſcrupulouſly declining to alter their records, 


without the ſanction of an act of parliament *; how- 


ever he hath the candour to admit, “ that they may, 


& through a decent degree of tenderneſs, excuſe them- 
« ſelves from amending in criminal caſes; that they 
need not grant an amendment, where it would work 
3 injuſtice to either party; or where he cannot be 
put in as good a condition as if his adverſary had 
«« made no miſtake *,” _ 


A late learned and judicious + writer ſays, © he 
« would aſk by what authority or book caſe, a ſingle 
judge hath an undoubted right to ſummonſe attornies 
c to his chambers, and direct amendments in the re- 
ce cords of the court? and whether the courſe (which 


* is the law) of the court, hath not conſtantly, been, 


« where either party is deſirous of altering a record, 

ce to apply by couaſel in open court for that purpoſe? | 
“ and the reaſon is obvious, viz. becauſe a record be- 
e ing the act of the court, bes is of all the judges 


« thereof, they ought all to be applied to, for oo to 
cc make an alteration in their own a i: 


L. C. J. t Coke ſays, all cauſes ought to be heard. 


= ordered a determined before the judges of the King's- 


courts, openly in the king's courts, whither all perſons | 

may reſort; and in no chambers, or other private, 
* 3 Black. Com. 409. „ | 
1 1 ye author of Yhe profuce 6 to Dig. Lib. 4 2 Inf. 103. 104. 


tw 1 „ 


places : for the judges are not judges of chambers, but 


of courts, and therefore in open court, where the par- 
ties, counſel, and attornies attend, ought orders, rules, 


awards and judgments to be made and given; and not 


in chambers, or other private places, where a man may 
| loſe his cauſe, or receive great prejudice or delay in his 
abſence for want of defence; - nay, that judge who or- 
dereth or ruleth a cauſe in his chambers, though his 


older or rule be juſt, yet offendeth he the law, becauſe 


he doth it not in court. And the opinion is good and 
agreeable to this law, qui aliquid ſtatuerit parte inauditi 
alters, equum licet flatuerit, haud £quus fuerit, neither are 


the cauſes to be heard upon petitions, or ſuggeſtions 


and reference s, but in curid domini regis. 


4 


Motion in arreſt of judgment on an indictment for 
libelling the government, and the objection made was, 
for that the charge, whieh was laid to the defendant, 
was not ſo certain and particular as it ought to be, for 
the libels were not ſet forth in hc verba, as they 
ought ; neither was the defendant charged directly with 
writing or making the very words and ſentences ex- 
preſſed in the indictment, but only that he made and 
_ wrote libels, in which among others, was contained 


« according to the tenor and * to the purport * fol- 
© lowing.” After the above caſe had depended in the 


king's-bench ſeveral terms, and after it had been ſe- 


veral times argued at the bar, it was agreed by Holt 


chief juſtice, Rokeby and Turton juſtices, upon ſolemn 
argument on the 4 bench, that if the indictment had 


| been for a libel, containing, among other, to the 


« purport following,” it had been ] ill, becauſe it had 
not imported, that the words were the ſpecific words 


which were in the d libel, The court muſt be judge 
of the words themſelves, and not of the conſtruction 


 * Carth. 408. 3 Salk, 226, pl. 5. * + Lord Raym. 475. 

| $ 12 Mod, 218. 3 Salk, 226. pl. 5» Lord * 415. 
3 226. pl. 3 

the 
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the proſecutor puts upon them, but according to 

cc the tenor following imports the very words * them- 
ſelves. For the tenor of a thing is the tranſcript; 
and Rokeby ſaid the words © to the purport,” were 
looſe and uſeleſs words; and the words © according to 
4 the tenor,“ being of a certain and more ſtrict ſignifi- 
cation, the force of the latter was not hurt by the 
former, which Holt chief juſtice agreed 4 to; and if 
on the trial, the words in the libel had not been exactly 
the ſame, with the words in the indictment, the de- 
fendant could not have been found guilty 5. 


I The juſt now cited ordinance of Edward he firſt was 

fo rigidly obſerved, that Ralph de Hengham, chief || 
Juſtice of England in that king's reign, moved with 
compaſſion for the circumſtances of a poor man, who 
was fined 13s. and 4d. in an““ action of debt, cauſed 
the ++ record to be raſed, and made 6s. and 8d. he 
was 1 fined 800 marks for this offence. 


The learned Doctor Blackſtone's remarks on Heng 
ham's caſe, ſeem rather equivocal, for in the body 88 
of his commentaries, he obſerves that, .in ſtrineſs 
* it was certainly indefenfible,” and in the 88 note he 
ſays, © certainly his offence was nothing very atrocious 
4 or diſgraceful ; for though removed from the king's- 
e bench at this time, we find him about twelve years 
4c afterwards made chief juſtice of the common pleas, 
« in which office he continued till his death.” Would 
not this reaſoning of the doctor's be much more con- 
cluſive, were there not inſtances of gentlemen of the 
long robe, who, finding the bulineſs of the bar not 


* x1 Mod. 79. 85. 96. 3 Salk. 226. pl. 8. + 2 Salk, 66r, 
3 Salk. 225. 226. pl. 5. 4 2 Salk. 417. 8 12 Mod. 218, 
219. 3 Salk. 228. I 4 Inſt. 255. H. H. P. C. 649. 
* z Inſt. 72. Forteſc. Rep. 33. I 4 Inſt. 255, Forteic. 
Rep. 393. tt 2 Rich. 111. 10. z Inſt. 72. 4 Inſt. 255. a 
| Forteſe. Rep. 393. | 85 3 * Com, 408, - | 


. © anſwer, 


Cw] 


anſwer, have had intereſt, by .means of family cons 
nections, to advance themſelves to the bench? 


With the * fine of 800 marks the clockhouſe at 
Weſtminſter was builded, and furniſhed with 1 f clock, | 
which continueth to this day . 


| Hengham's caſe juſtice Southcot cemandered, whoa 
Catlyn Ch. Juſt. B. R. in the reign of queen Elizabeth 
would have ordered a razure of a 8 record in the like 
caſe, which Southcot utterly denied to aſſent unto, and 
ſaid openly 9 in dun, dee eee 
clockhouſe. 


Thus we ſee how very cautious the Sls were 1. 
merly of raſing a record, and how very ſeverely the 
lord chief juſtice of the court of king's-bench was fined 
for doing it, (eight hundred marks, a large ſum in 
thoſe days,) though the chief juſtice's offence was an 
act inſpired by humanity alone, and done from a mere 
motive of compaſſion for a poor man, Wo had been 
| ien and conſequentiy illegally fined. 


Extract from the political regiſter for July 1765. 


The following is ſaid to have been the coneluſion of 
Mr. Serjeant Glynn's ſpeech [in d the een 
in Mr. Wilkes's cauſe. 


My Lords, 


1 have now done with my client and his cauſe; your 
lordſhips will determine according to your wiſdom. 
But here let me intreat you for the ſake of the lafety of 


* Which ſum was entered on the roll. 4 Inſt. 255. - 
+ It hath been faid, that the original bell to the clock is the 
Tame that now hangs in St. Paul's ſteeple. Upon this ſtory it is 
obſervable, that the firſt introduction of clocks was not till 100 
years afterwards, about the end of the IEG century. | 
3 Black. Comp. 408. in note (x). | 
1 3 luft. 72. 4 luft. 255. enn 


every 
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every ſubje& of this nation, that your lordſhips will 
pleaſe to fix ſome limits to the diſcretionary power of 


| altering records ; that we may know for the future when 
we can be certain of the cauſe we are to plead; and 
that the ſubject * not be liable to ruin at the diſcre- 
tion of a youu” 

* Tn- chi ting . 


| Middleſex, —The king againſt John Wilkes, Eg. 5 


Francis Barlow, of the crown-office, in the Temple, 1 
ad William Hughes of the ſame place, ſeverally make 
__ oath ; and firſt the deponent Barlow for himſelf ſaith, 
that on the eighteenth day of February laſt, he received 
directions from Mr. Wallace or Mr. Webb, to apply to 
2 judge to get the information againſt the defendant 
amended, by ſtriking out the word purport and inſerting 
in its ſtead the word tenor, that he this deponent did 
accordingly apply to the right honourable Lord Manſ- 
field, and obtained a ſummons $0 ſhew cauſe why it 
ſhould not be amerided ; a copy whereof is hereunto 
annexed : and this nent immediately after he had 
obtained the ſame, fent two copies thereof, viz. one 
to the other deponent, Hughes, who was clerk in the 
court for the defendant, and the other copy to Mr. 
Philips, ſolicitor for the ſaid defendant; and this de- 
ponent was informed, and does believe, that ſuch co- 
pies were left that night at their reſpective houſes; and 

this deponent Barlow further ſays, that in conſequence 
thereof, he this deponent, on Monday the twentieth 
day of the ſame month of February in the morning, 
attended Lord Mansfield at his houſe, and there met 
the other deponent, Hughes, and Philips; and this 
deponent remembers, that Lord Mansfield aſked them 
what objection they had to ſuch an amendment, and 
that they or one of them made anſwer, that they could not 
wok 5 and this. deponent N that Lord 
| — 


*r 


E 


Mansfield faid he did not aſk their conſent, but ud 5 
to know what their objections were, and aſked: them if 
it was not uſual or the common practice to "amend in- 
formations, or to that or the like effect; and that Lord 
Mansfield mentioned or read from a Soak or manu» 
ſcript, which his lordſhip had 1n his hand, ſeveral caſes 
of amendments; and that afterwards his lordſhip made 
an order to amend the information in this cauſe, a 
copy of which order is hereunto annexed; and this 
deponert, Hughes, for himſelf ſaith, that he remem- 
bers to have been ſerved with a copy of ſuch ſummons, - 
and that he attended Lord Mansfield when ſuch order 
was made as above ſet forth; and accordingly, to the 
beſt of his remembrance and belief, what is above de- 
POE 1995 the other deponent Barlow is true. | 
| Fx ANS BARLOW: | 


| WILLIAM HucaEs. 
Sworn by the Gent Francis Barlow, 


the 22d of January, 1765, at my 
chambers in Serjeants- inn, 
Before me, E. Wi 


Sworn by the deponent William Hughes, 
in the king's-bench treaſury-chamber, 
Weſtminſter-hall, the 23d day of Ju 
sf rang. 7 | 
E Wraor. 


Middleſex. —The king againſt John Wilkes, Eſa; 5 


On an information for publiſhing a a. libel, intitled the 
North Briton. 


Let the defendant's clerk in court, agent, attorney, 
or ſolicitor, attend me at my houſe in Bloomſbury- 
ſquare, on Monday, the 2oth day of February inſtant, 
at eight o clock i in the morning, to ſhew caufe why the 
information in this cauſe ſhould not be amended by 
ſtriking out the word © purport in the ſeveral places, 
Vor. III. | . where 


» %%% 1h PO 
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where it is mentioned in the ſaid information (except 


in the firſt place) and inſerting inſtead thereof, the 


word © tenor.” 
Dated this 18th 25 of February. | {> 
"ManxspIELD. 


Middlcex'—The king againſt John Wilkes, Eſq; 


On an information for publiſhing a libel, intitled the 


North Briton. 


Upon hearing the clerks in the cdurt on both ſides, | 


I do order that the information in this cauſe be amend- 
ed, by. ſtriking out the word ** purport” in the ſeveral 
places where it is mentioned in the ſaid information 
(except in the firſt N and by inſerting inflead there- 
of, the word tenor. 
Dated this 20th day of February, — 0 
MANSFIELD. | 


The ſame alteration was Wade k in the cauſe reſpecting 
the Eſſay on Woman. This alteration feems trifling 
in appearance, but is in reality of the utmoſt impor- 
tance. It totally changed the nature of the defence. 
If the word purport had remained, upon which Mr. 
Wilkes's counſel were prepared to argue, ſcarcely any 
two men could have been found, who would have 
agreed in a verdict finding him guilty to the purport, 


or effect charged in the information; but by the alte- 


ration to the word tenor, the Pur port was not in queſ- 
tion, and the defence was changed into a critical com- 
pariſon of the words, letters, and figures in the papers 
publiſhed with thoſe in the information filed, for which 
no time was allowed. The cauſes were tried the very 


next morning, fo that Mr. Wilkes's counſel were de- 
prived of making the defence, for which they were 


prepared, and forced upon a defence, which they had 
neither time to conſider, nor reaſon to apprehend. 


Mr. Wilkes himſelf was at 88 time in another King- 
— 


dom very n, ill. 
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Extract from the St. James's chronicle of March 2, 
1769. 
Di tibi formam — ſed tu corpus eras fine pectore. Hox. 


It is one of the peculiar advantages which this nation 
enjoys beyond any other in the world, that an appeal 
may always be made to the public at large, although 
refuſed at every other bar in the kingdom, and that 
while the printers of our Engliſh news-papers do their 
duty, the body of the people will ſcarcely fail of be- 
ing well informed of every meaſure of adminiſtration, 
which can affect their laws or liberties. I bring now, 
Sir, to the bar of the public, an enquiry into the moſt 
alarming attack on the liberty of the ſubje&, by the 
evaſion of the habeas corpus in the caſe of Mr. Wilkes, 
which has not yet been enquired into, cenſured, pu- 

niſhed. In proof of what I ſhall aſſert, I tranſcribe 
for your Paper five authentic pieces, which have not 
yet appeared 1 in print. | 1 | 


It is remarkable that to evade the bahess corpus, the 
cuſtody of Mr. Wilkes was changed no leſs than four 
times in half a day, as if it was a determined point to 
inſult, and make a mockery of, the moſt important a& 
of parliament, which ever paſſed for the liberty of the 
ſubject. On Saturday, April 30, 1763, about noon, 

we find him in the cuſtody of Robert Blackmore and 
James Watſon, under the general warrant; he is ſoon 
carried by them to the ſecretary of ſtate's; then he is 
in the cuſtody of the Earls of Egremont and Halifax, 
their under ſecretaries, law clerk, and ſohcitor to the 
treaſury; they transfer him over to George Collins and 
Thomas Ardran ; and laſtly, George Collins and Tho- 
mas Ardran deliver him to the deputy-licutenant of 

the Tower, to e The court of 
Gaz common 


—— ei 


. — a. 
—— 
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common pleas being ſitting at the time of the meſſen- 


gers' ſeizing Mr. Wilkes at his houſe by the general 


warrant, application was directly made to that court 
for the habeas corpus, which was ordered to iſſue imme- 
diately, Mr. Wilkes himſelf informed the ſecretaries 
of ſtate of this. The two following affidavits, the one 
of Richard Hopkins, Eſq; member for Dartmouth, a 


clerk of the board of green cloth, the other of John 


Walſh, Eſq; member for Worceſter, will prove that 


the law counſel to the ſecretaries of ſtate, and the ſoli- 


Citor to the treaſury, knew this, while Mr. Wilkes was 
at Lord Halifax's houſe. He was ſoon hurried away 


to the Tower, and thus the firſt habeas corpus, directed 
to Blackmore and Watſon, was wickedly evaded. It 


was ſcarcely poſſible for the friends of Mr. Wilkes to 
uſe more expedition in a law buſineſs. The writ was 
moved for at noon, and granted immediately ; as 
ſoon as the office was opened in the afternoon, it was 
expedited, and ſerved on each of the meſſengers the 


ſame evening: in vain, for miniſters and lawyers were 
determined the ſubje& ſhould not avail himſelf of an 
act of parliament againſt an act of power. This at- 


trocious proceeding remains till to be e into, 
ſtill to be puniſhed. 


Since the time of Charles II. when the habeas aper 
act paſſed, I believe ſo deliberate, ſo fraudulent, and 
ſo barefaced an evaſion of it, when all the delinquents 
were apprized before-hand of their guilt, was never at- 
tempted. The anſwer of the two meſſengers, Black- 


more and Watſon, to the moſt peremptory order of a 


court of juſtice to bring the priſoner immediately be- 
fore them, together with the cauſe of his ſeizure, was 
only i hat they had him not in their cuſtody, having pur- 
poſely given him into that of another. No court 
juſtice was ever before ſo trifled with by the low tools 
of power, when the liberty of an Engliſhman was at 
take. The law nende, but its — was 
1 „ trampled | 
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trampled upon by the officers of the crown; I have 
not heard of any puniſhment on either of the meſſ n- 
gers, nor of the ſecretaries of ſtate being ſo much as 
queſtioned on this head ; but I am ſure if ſuch a re- 
turn to a habeas corpus is deemed ſufficient or ſatisfac- 
tory,” it is in the power of a miniſter of ſtate to ſeize 
illegally any member of either houſe, and by dodging 
from place to place, and ſhifting the cuſtody of the 
priſoner, not four times in half a: day, but only four 
times a month, to impriſon him for life, even within 
an iſland, which in vain boaſts of the firm bulwarks of 
its liberty, and the protection, which the laws afford 
the loweſt ſubject againſt the moſt powerful. 


I ſhall only farther obſerve, that theſe two ſecretaries: 
were the political legacy of the Earl of Bute in 1763, 
on 1 nominal * 


Tal the common pleas, —The habeas corpus. 


. Jonss. | George the third, by the grace of God of 
Great Britain, France, and Ireland, king, defender of 
the faith, and ſo forth, to Robert Blackmore and James 
Watſon, greeting, We command ye, and each of ye, 
that ye have the body of John Wilkes, Eſq; by what=- 
ſoever name, or addition of name, he may be named or 
charged under your cuſtody, taken and detained, as it 
is ſaid, together with the day and cauſe of the taking 
and detaining the ſaid John Wilkes before the Juſtices 
of our court of common bench at Weftminſter, in the 
great hall of pleas, there immediately after the receipt 
of this our writ, to do and receive all thoſe things, 
which the ſame court ſhall then and there conſider of 
in this particular. Witneſs Sir Charles Pratt, Knt. at 

Weſtminſter, the thirtieth oo of on in the third 
year of our reign. 

April 30, 1763. „ By rule of court, 

Bheardmore by W 
| Endorſed, H. Gd. 
G 3 | Mem. 
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Sworn May 2, 176 3, in the new treaſury 
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Mem. Delivered copy to Mrs. Watſon, and the - 
* to Mrs. Blackmore, before eight o clock. 


A. B. [Arthur Beardmore.] 
* 30, 11585 


In che common pleas. —Mr. Walſh's affidavit. | 


John Walſh, of the pariſh of Saint George, Hano- 
ver-ſquare, in the county af Middleſex. Eſq; maketh 
oath, and ſaith, that he this deponent was preſent on 


Saturday laft, in this honourable court, at a time when 


a rule was moved for, and granted on behalf of John 


Wilkes, Eſq; who was then in cuſtody, for. leave to 
iſſue out a writ of habeas corpus, in order to bring the 


ſaid John Wilkes into court, together wich the cauſe 
of his detention, And this deponent ſaith, that very 


' ſoon after this honourable court had granted a rule for 
that purpoſe, . he, this deponent, went to the houſe of 


the right honourable the Earl of Halifax, in Great- 
George=ſtreet, Weſtminſter, and requeſted the favour 


to ſpeak to the ſaid John Wilkes, where he was at firſt 
told that he could not ſpeak to the ſaid John Wilkes; 
but this deponent was afterwards informed he might 


ſpeak to the ſaid John Wilkes in the preſ:nce of Mr. 


Philip Carteret Webb, ſolicitor. of the treaſury, and 


Lovell Stanhope, Eſq; and thereupon this deponent 


did (in the preſence and hearing of the ſaid Philip Car- 
teret Webb and Lovell Stanhope) inform the ſaid 
John Wilkes, that this honourable court had ed | 
him a writ of habeas corpus. i 


Jon Waren. 


chamber at nenn befor me, 


In the common . Mr. Hopkins's affidavit. | 


Richard Hopkins, of the pariſh of Saint George, Ha- 


ö in the county of —— Eſq; maketh 
- -_ oath, 


H. GovLD. | 


we a he AA od 
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oath, and faith, that ſoon after this honourable court 

had on Saturday laſt granted a rule on behalf of John 
Wilkes, Eſquire, who was then in cuſtody, he, this 
deponent, went with John Walſh, Eſquire, to the 


| houſe of the right honourable the Earl of Halifax, in 


Great-George-ftreet, Weſtminſter, and requeſted the 
| favour to ſpeak with the ſaid John Wilkes, where they 
were firſt told that they could not ſpeak to the ſaid 
John Wilkes ; but afterwards this deponent and the 
ſaid John Walſh, were informed that they might 
ſpeak with the faid John Wilkes in the preſence of 
Philip Carteret Webb, Eſquire, ſolicitor for the crown, 
and Lovell Stanhope, Eſquire; and thereupon the 
ſaid John Walſh did (in the preſence and hearing of 
the ſaid Philip Carteret Webb, Lovell Stanhope, and 
of this deponent) inform the ſaid John Wilkes, that 
this honourable court had granted him a writ of ha- 
| beas corpus. ; 
| RicHarpd Hopkins. 
Sworn May 2, 1763, in the new 

treaſury- chamber, at Weſtminſ- 

ter, before me, 3 Goul v. | 


Charles Earl of Egremout, and George Dunk Earl of 
Halifax, lords of his majeſty's meſt honourable 
privy council, and principal ſecretaries of ſtate, &c. 


Theſe are, in his majeſty” name, to authoriſe „ 


require you to deliver into the cuſtody of the conſtable 
of the Tower of London, the body of John Wilkes, 
Eſq; ; for which this ſhall be your warrant. Given 
vnder our hands and ſeals this thirtieth Mong of April, 


1763. 
1 he 8.) 


Doxk HALIFAX. Us: 8.) 


To Gillis Collins, and Thomas 
Ardran, two of his majeſty” 3 
meſſengers i in ordinary. 5 „„ 1 75 

1 ot 4 - Received. 
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Received this zoth day of April, 1763 „of Mr. 


George Collins and Mr. Thomas Ardran, two of his 


majeſty's meſſengers, the body of John Wilkes, Eſq; 
committed to the Tower by the right honourable. the 
Earls of Egremont and Halifax. 
% - | CHarLES RainsFORD, 
deputy lieutenant. 


Extract from the St. 3 8 Chronicle of . 29, 
| 1768. | | 


The affidavit of John Gardiner, Eſq; 


London, to wit. 


John Gardiner, of the Inner Sts Eſa ; ; bart - 
ter at law, maketh oath and faith, that about twelve 
or one o'clock in the forenoon, on Saturday the thir- 
tieth day of April, one thoufand ſeven hundred and 
ſixty- three; he, this deponent (being in Weſtminſter- 
hall) heard that a motion was then making in his 
majeſty's court of comman pleas, for an habeas cor- 
pus to bring up the body of John Wilkes, Eſq; who, 
as this deponent was then informed, was a priſoner i in 
the cuſtody of ſome of his majeſty's meſſengers in or- 
dinary ; and this deponent ſaith, that he, immediately 
upon receiving ſuch information, went into the ſaid 
court of common pleas. in order to ſee the event of 
the faid motion. And this deponent further faith, that 
as ſoon as the faid court had ordered the ſaid writ 
of habeas corpus to iſſue, this deponent went to the 
' houſe of the iaid John Wilkes, Eſq ; in Great George- 
ſtreet, Weſtminſter, at the door of which houſe this 
deponent ſaw ſeveral gentlemen (friends of the ſaid 
John Wilkes, as this deponent then underſtood and 
believed) who informed this deponent that they could 
pot gain any admiſſion into the ſaid houſe ; and fur- 
ther told this deponent that the king's meſſengers were 


in 228 of the ſaid 9c: tp and * the door 8 
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of: whereupon this deponent vent up to the door of 
the ſaid houſe and knocked at the ſame, which was | 
ſoon opened, and kept a little way open, by ſome 

rſon or perſons from within, This deponent then 
aſked Mr. Wilkes's ſervant, who appeared through 
the ſaid opening of the ſaid door, whether his maſter 
was within? Such ſervant returned for anſwer, that 
the ſaid Mr. Wilkes was not, and added, that the ſaid 
Mr. Wilkes had been carried to, and then was at 
Lord Halifax's. This deponent then aſked the ſaid 
ſervant to let this deponent into the ſaid Mr. Wilkes's 
houſe ; to which the faid ſervant made anſwer, that it 
was not in his power, for that the meſſengers were in 
poſſeſſion of the door. This deponent then defired to 
ſee ſuch meſſengers : upon which one of the ſaid meſ- 
ſengers (whoſe name was Blackmore, as this deponent 
believes) came in fight, This deponent then aſked 
the ſaid meſſenger, by what authority he kept Mr. 
Wilkes's friends out of his houſe? Such meſſenger 
made anſwer, that he ated by virtue or under the au- 
thority of the ſecretary or ſecretaries of ſtate, or uſed 
words to that or the like purport or effect. This de- 
ponent then defired fuch meſſenger to ſhew his au- 
thority, or produce the orders of the ſecretaries of 
ſtate ; which ſuch meſſenger refuſing to produce, this 
deponent then turned his diſcourſe to the aforeſaid ſer- 
vant of Mr. Wilkes, and aſked him if his maſter had 
given any orders to keep his friends out of his houſe ? 
Such ſervant replied, his maſter had given no ſuch or- 
ders; whereupon this deponent turned round to the 
aforeſaid gentlemen, whom he found at the ſaid Mr. 
Wilkes's door as aforeſaid, and defired them to fol- 
low him, and with one puſh or ſhove opened the ſaid 
door, and got into the ſaid houſe, and went with all 
the ſaid, gentlemen into the front parlour. of the ſaid 
houſe (among the ſaid gentlemen were, to the beſt of 
this deponent's s belief and recollection, Mr. Townfend, 
Mr. 
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Mr. Walſh, Mr. Hopkins, Mr. 8 Mr. Phi ps, 


and ſeveral others): this deponent then talked with 
the ſaid meſſengers, and told them that he, this depo- 
nent, thought they had acted in a moſt illegal and un- 
juſtifiable manner, and that he, this deponent, appre- 


bended they would be ſeverely puniſhed for ſuch an 


outrage upon the laws of their country. Soon after 


Mr. Wood, (who, as this deponent was informed and 


believes, was then deputy ſecretary of ſtate) came in- 


to the ſaid parlour of the ſaid Mr. Wilkes's houſe, and 
immediately interrogated the ſaid meſſengers, (in a 


flionate tone of voice as this deponent apprehended) 
Who had ſent for him? Which queſtion the ſaid meſ- 


ſengers not immediately anſwering, the ſame Mr. 


Wood repeated the ſame once again or more. Some 

of the meſſengers then ſaid, they had all ſent for him, 
for that thoſe gentlemen (meaning, as this deponent 
believes, this deponent and the ſaid other friends of 
the ſaid Mr. Wilkes) would force their way into the 
houſe. The ſaid Mr. Wood then aſked, (in the ſame 
haughty tone of voice) Who was the perſon that would 


force his way, or would come in? or uſed words to 


that or the like purport or effect. This deponent made 
anſwer, and declared that he was one of the perſons. 
that would come into the ſaid houſe, but that he knew 
of no force by himſelf or the ſaid friends of Mr. 
Wilkes, or uſed words to that or the like effect; and 
all or moſt of the ſaid gentlemen, who were 7 of 
the ſaid Mr. Wilkes, joined in the ſaid declaration. 


Soon after this, one Philip Carteret Webb made his 


apptarance in the ſaid houſe, and entered into ſome 


| private diſcourſe with the ſaid Mr. Wood; after which, 


to the beſt of this deponent's recollection as to point 


| of time, the right honourable Earl Temple came into 


the ſaid parlour, when ſome diſcourſe paſſed between 
the ſaid earl and the ſaid Mr. Wood, and the ſaid Mr. | 


Webb, and 2 a good deal of altercation between 
+ 3 
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the ſaid Mr. Wood, and the ſaid Mr. Webb, and the 
ſaid friends of the ſaid Mr. Wilkes, the ſaid Mr. 
Wood and Mr. Webb (who ſeemed to take upon 
themſelves the ſole direction and diſpofition of the ſaid 
Mr. Wilkes's houſe, and of every thing therein) aſked 
the ſaid earl if he chooſed to attend the officers or 
meſſengers while they were ſealing up all the ſaid Mr. 
Wilkes's papers? which the faid earl then refuſed. 
The ſaid Mr. Wood and Mr. Webb then made the 
ſame offer to this deponent, and to the other friends 
of the ſaid Mr. Wilkes. Soon after this deponent 
quitted the houſe of the ſaid Mr. Wilkes, and went 
with Mr. Beardmore (the ſolicitor of the ſaid Mr. 
Wilkes) to the Tower of London, where the ſaid Mr. 
Wilkes had been juſt committed a priſoner, as this 
deponent had been informed; and this deponent there 
applied to Major Rainsford, who then commanded in 
the ſaid Tower, and deſired to be admitted to the ſaid 
Mr. Wilkes, in order to conſult with the ſaid Mr. 
Wilkes, and fix upon a legal mode or plan for his 
enlargement; but the ſaid Major Rainsford then ac. 
quainted this deponent, that he had received orders 
from the ſecretaries of ſtate not to admit any perſon 
whatever to ſpeak with, or ſee the ſaid Mr. Wilkes; 
and further informed this deponent, that he (the ſaid 
Major Rainsford) had juſt before refuſed Lord Tem- 
ple the like admittance to the ſaid John Wilkes; and 
this deponent further ſaith, that, to the beſt of this 
deponent's recollection and belief, the ſaid Major 
Rainsford demanded of this deponent his name, and 
informed this deponent that he had orders to take 
down the names of all perſons who ſhould apply for 
admittance to the ſaid Mr, Wilkes. And this depo- 

nent upon his oath aforeſaid, further ſaith, that be- 
tween the hours of twelve and one, on Sunday May 
the firſt, one thouſand ſeven hundred and fixty-three, 
he, this deponent, called _ upon the ſaid Major 
Rainsford, 


(u 


Rainaford, and aghin defired the ſad Major Rainsford 


to admit him, this deponent, to ſee and conſult with 
the ſaid Mr. Wilkes; but the ſaid Major Rainsford 


then again refuſed this deponent, as he did ſoon after 


ſeveral noblemen and gentlemen, and Mr. Heaton 
Wilkes (the brother of the ſaid John Wilkes) who 
all applied to the ſaid Major Rainsford for a like ad- 
mittance to the ſaid John Wilkes in the prefence of 


this deponent. The ſaid Mr. Webb (who appeared 


to be, and was, as this deponent believes, a director 
and adviſer in all the proceedings againſt the ſaid John 


Wilkes) then being preſent in the ſaid Major Rains- 


ford's room, this deponent applied to the ſaid Mr. 
Webb for admittance to the ſaid Mr. Wilkes. The 
faid Mr. Webb thereupon deſired the ſaid Major 


| Rainsford to permit this deponent to ſee and. converſe 


with the ſaid Mr. Wilkes. The ſaid Major Rainsford 
anſwered, his orders were to admit no perſon to Mr. 
Wilkes, and that he could not comply with what the 
faid Mr. Webb had requeſted, or uſed words to that 
or the like purport and effect. The ſaid Mr. Webb 
then replied, that it could not be the intentions of the 


ſecretaries of ſtate to keep the ſaid Mr. Wilkes ſo cloſe 


a priſoner, and again deſired the ſaid Major Rainsford 

to admit this deponent to the ſaid Mr. Wilkes, and 
added, that he (the ſaid Mr. Webb) would indemnify 
him (meaning the ſaid Major Rainsford); to which 
the ſaid Major Rainsford then further anſwered, that 
be could not comply with the ſaid Mr, Webb's re- 
queſt, nor would he break or diſobey orders, or uſed 


words to that or the like purport and effect. The 


faid Mr. Webb then ſaid, that if either of the ſecre- 


taries of ſtate were in town, he would apply to them 
and obtain an order to admit this deponent to the ſaid 


Mr. Wilkes, and that he would either ſend or bring 


ſuch: order for ſuch admittance in the afterncon. This 
neſs 9 in FE: ſaid promiſe of the ſaid 


Mr, 


* re] 

Mr. Webb, went again to the ſaid Tower between tight | 
and nine o'clock of the ſame firſt of May, and again 
applied to the ſaid Major Rainsford for ſuch admit» 
tance, but was again refuſed admittance by the ſaid 
Major, who then informed this deponent that he had 
not received any orders from the ſecretaries of ſtate, _ 
nor had he heard any thing from the ſaid Mr. Webb. 
And this deponent farther ſaith, that he, this deponent, 
on Monday the ſecond of May, between the hours of 
two and three o'clock in the afternoon, again applied 
to the ſaid Major Rainsford for admittance to the ſaid 
John Wilkes, but was again denied ſuch admittance 
by the ſaid Major Rainsford: And this deponent fur- 
ther ſaith, that he has been ready and willing to teſtify 
all the facts aforeſaid, before the honourable houſe of 
commons, but that the order for the attendance of this 
deponent before the ſaid honourable houſe being fur- 
ther adjourned or enlarged to the 27th day of January 
next, this deponent cannot then attend the ſaid houſe, 
as he, this deponent, had taken his paſſage for the 
Weſt-Indies, before he, this deponent, was ſerved 


with my order to attend the ſaid honourable houſe. 
J. GARDINER, 


Sworn at the Manſion-houſe, in the city of London, 
this 17th day of Deceaibes, in the year 17085 


before me, 
SAMUBL Tornzs, Mayor. 


No. 55 


Page 7. The breach of pin by ſerving a 
« member of parliament with a ſubpena.” 


Extract from the trial of the ſeven biſhops. State- 
trials, vol. iii. page 738. 5 


Sir Robert Sawyer. 


There is another thing we have to ſay to this war- 


rang (for I am * „ againſt the validity 
of 


" 
\ 
* 
7 
* 0 
* 
$ 
1 
þ 1 

ö 1 

0 
| 

Z 
| 

1 
f 
f 

7 


„ 112 } 
of this commitment) i: does not appear that there was 


any oath made, and therefore the court muſt adjudge 


that there was no oath made, and then no man dught 
without an oath to be committed, much. leſs a peer ; 
but that which we chiefly rely upon, 1s,' that my lords 
ought not to have been committed for this, which is 
bur a miſdemeanor at moſt : and if they uſe it as pro- 
ceſs to bring my lords the biſhops to anſwer an infor- 
mation, we ſay, by law no ſuch proceſs can be taken 
out againſt the perſons of peers for bare miſdemea- 
nors. I do agree, that for felony, treaſon, or ſurety 
of the peace, the perſons of peers may be committed; 


and that which is called ſurety of the peace in our 


books, Mr. Solicitor knows very well, in ſome of the 
rolls of parliament, is called breach of the peace, but 
it is all one; and the meaning in ſhort is, that it is 
ſuch a breach of the peace as for which a man by law 
may be obliged to find ſureties for the peace. If it 
thould mean a breach of the peace by implication, as 


all treſpaſſcs and miſdemeanors are ſaid to be contra 


pacem in the indictment or information, then it were a 


ſimple thing to enumerate the caſes wherein privilege 


did not lie; for there could be no information what- 


ſoever, but muſt be contra pacem, and ſo there could 


be no ſuch thing as privilege at all: and beſides, we 
ſay, the very courſe of this court is contrary to what 
they would have; for in the caſe of a peer for a miſ- 
demeanor, you go firſt by ſummons, and then you 
do not take out a capias as againſt a common perſon, 


but the next proceſs is a diflringas, and ſo ad infini- 


tum; and I do appeal to them on the other ſide, and 
challenge them to ſhew any one precedent, when a 
peer was brought thus into court, to be charged with 


an information, without it were in the caſe of an ap- 


parent breach of the peace, for he muſt be charged 


in cuftedy, and there muſt be a commiliitur to the 


marſhal, to intitle the court to proceed. Your lord- 
ſhips 


uy. 
ſhips will find very few precedents of caſes of this na- 


ture about common perſons, for till within theſe 


fourteen or fifteen years there was no ſuch thing ever 
done againſt a common perfon ; but this was the rule; 
firſt there went out a ſulpæna, and then an attachment, 


and when the party was taken upon the attachment, 


he is taken to come in upon procels, -and then the 
court would charge him preſently, but if he did appear 
upon the ſummons, they would not charge him, but 
he had time to take a copy of the information, and 


an imparlance of courſe, till the next term, before he 


could be compelled to plead. But in the caſe of a 


peer, there never was any ſuch precedent, as the at- 


taching his perſon, but only a ſummons and diſtreſs ; 
and I would be glad the king's counſel would ſhew 


that ever there was any ſuch proceſs taken out againſt 


the perſon of a peer, for a mere miſdemeanor. My 
lord, it is plain what breach of the peace means in 
every information, and I only ſpeak this to acquaint 


the court how the conſtant proceedings in all theſe 


Caſes have been. Theſe informations were anciently 


A. 


more frequent i in the ſtar- chamber; and what was the 
proceſs there? not the common proceſs of a ſubpæna, 


that was not the courſe there, but the proceſs was a 


letter from the chancellor, that if the party upon that 
letter did not appear, in a common caſe, there went 


out an attachment; but in a peer's caſe, never; and 


ſo it appears by Compton's juriſdiction of courts. tit. 
ſtar-chamber 33. This appears likewiſe by the pro- 
ceedings in charicery againſt the peers, till the queen's 
time they did not ſo much as take out an attachment 


after detault upon a ſubpæna, but they would then in 
the queen's time be ſo bold as to take out an attach- 


ment againſt a lord for not appearing; but that 


courſe was condemned as eg . ſo we find in my. 


Lord 1 
In 


£ + 
In Sir 1 D'Ewes's journal we a 8 a ſubs 


perſon for ſerving a ſulpæna, page 373, and that two 
members were ſent to the lord keeper to have a ſub- 


pena revoked, 554. Edition of 169 3. * folio. 


| No. 6. 
Page 9. Although what he (Michael Curry) ſaid 


« good deal ſoftened, from what he ſwore at the Man- 
« fjon-houſe, on the third of Auguſt preceding, be- 
6 fore he had been ſoftened himſeif. 5 | 5 


* The affidavit of Michael "OY 


Michael Curry, of St. Peter's Mancroft, in the city 
of Norwich, printer, maketh oath and faith, that in 
the month of May one thouſand ſeven hundred and 
fixty-three, he was hired by John Wilkes, Eſq; of 


twenty-five ſhillings per werk; that he lived in the 
- houſe of the ſaid Mr. Wilkes, was boarded and regu- 
larly lodged there; that he was employed by the faid 
Mr. Wilkes in ſeveral things about his private preſs; 


compoſe and print part of a poem, entitled, An Eſſay 
on Woman; that the ſaid Mr. Wilkes gave this depo- 
nent the ſtricteſt charge to keep it ſecret, and to ſuffer 
no perſon whatever to ſee the ſaid poem; that the ſaid 
Mr. Wilkes ordered this deponent to work off only 
twelve copies, which were all to be delivered, 2nd were 
actually. given to the ſaid Mr. Wilkes himſelf, but 
that without the knowledge of the ſaid Mr. Wilkes 
this deponent worked off another copy for himſelf; 

that from the careleſſneſs of this deponent, four pages 
yor- of che ſaid ** came into the hands of one 


pena is not to be ſerved on a member, pages 347, 348, 
553, 554, 637, that puniſhment was inflicted on a 


there (at the bar of the houſe of commons) is a 


Great George-ftreet, Weſtminſter, at the rate of 


that the ſaid Mr. Wilkes employed this deponent to 


Jennings 


e 
Jennings, who likewiſe worked at the ſaid Mr. 
Wilkes's; that by the means of this Jennings it was 
ſhewn to Mr. Farmer, Mr. Faden, and the Rev. Mr. 
Kidgell; that the firſt application made to this depo- 
nent was by Farmer, who came, as he pretended, on 
his own curioſity, to ſee the reſt of the poem, called, 
An Eſſay on Woman, having ſeen ſome part of it in 
the hands of Jennings, which Jennings, he ſaid, told 
him he had from the houſe of the ſaid Mr. Wilkes; 
that this deponent would not then ſhew Farmer any 
thing; that a few nights after Farmer called again On 
this deponent ; that they retired to Saint John's-gate 


coffee-houſe; that Farmer repeated he had ſome part? 


in black; that this deponent then ſaid to Farmer, that 
no poetry had been done in black at the ſaid Mr. 
Wilkes's, and therefore Jennings muſt have come by 
thoſe verſes at ſome other houſe, the parts of the 
Eſſay on Woman being in red, which this deponent 
faid to evade, although the proofs were in black; that 
Farmer told this deponent he wanted it to oblige a 
Roman Catholic gentleman, and that he would give 
two guineas or any thing to get it; that he actually 
laid down two guineas, which this deponent refuſed, 
and told Farmer that he was not upon an honeſt de- 
ſign; that he could not conceive for what reaſon a 
Roman Catholic gentleman particularly ſhould offer 
two guineas, or any ſum, for what Farmer muſt know 
was not from the quantity worth ſix-pence ; that this 
deponent then paid for the pint of beer before him, 
telling Farmer that if he would call the Sunday morn- 
ing following, this deponent would ſpeak to the pur- 
poſe, and then quitted the houſe; that this deponent 
then diſcovered the affair to a friend, and when Far- 
mer came to this deponent on the Sunday, this depo- 

nent told him that he had deſtroyed the copy, and 
that he hoped that would end any further viſit on that 
head ; that the next day this deponent waited on Mr, 
| Vor. = FS - Churchill ; 
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1 Churchill; that this deponent aſked him if any harm 
1 could come to Mr. Wilkes, or this deponent, for the 
Eſſay on Woman; that Mr. Churchill faid there could 
not, but for any thing the people in power could do, 
they might be damn'd; that however he would write 
to Mr. Wilkes, who was then in France; that the next 
application was by Haſſell, the overſeer of Mr. Faden, 
who deſired this deponent would go to the Globe 
Tavern, as Mr. Faden wanted to ſpeak to this depo- 
nent en ſome buſineſs ; that this deponent accordingly 
went; that when Faden and this deponent were alone, 
Faden informed him, that Farmer had given him a 
few pages of an Eſſay on Woman, which the ſaid Fa- 
den had ſhewn to a clergyman, and that clergyman to 
a nobleman, and thar if this deponent would oblige 
| him with a copy of the whole for that nobleman, he 
| would be this deponent's friend, and was poſitive, that 
| the perſon, as he was in power, would make an ample 
proviſion for him this deponent; that this deponent 
j1 pretended ignorance of the whole at this meeting; that 
1 another meeting was ſoon after had with the ſaid Faden 
at the ſaid Globe Tavern; that the ſaid Faden pro- 
miſed this deponent he ſhould be taken care of, and if 
he would give the ſaid Faden a copy of the Eſſay on 
Woman, this deponent might have any ſum he named, 
or any place he ſhould name, which it was in their 
power to get; that ſeveral other meetings were had 
between the ſaid Faden and this deponent ; that the 
ſame offers were repeated,' and ten, twenty, a hundred 
guineas, or any ſum, would be given as a ſecurity that 
the copy ſhould be returned ; that Mr. Wilkes was all 
this time in France; that there was a ſtrong report 
that Mr. Wilkes intended to proſecute this de ponent 
for felony, in having ſtolen a copy of the Eſſay on 
Woman; that this deponent applied to ſce Mr. Wilkes 
on his return from France, and was refuſed by his 


ſervant ; that ſoon after the applications to this depo- 
nent 


1 
nent were renewed by the ſaid Faden and the ſaid 
Haſſeil; that he was deſired to name any ſum ; that 
he might depend on being ſupported from any injury 
he might apprehend, and firmly rely on being pro- 
tected by thoſe in power; that otherwile he might be 
proſecuted for having printed the copy; that after- 
wards the reports of this deponent's being to be proſe- 
cuted by Mr. Wilkes for felony gaining ground, this 
deponent in a paſſion went to the ſaid Globe Tavern, 
ſent for the ſaid Faden, and gave him the copy, ſay- 
ing, he hoped he ſhould be taken care of, as he found 
he was not ſafe either in keeping or deſtroying the 
copy; that the ſaid Faden then gave him five guineas 

as a ſecurity to return him the copy, and promiſed 
him protection; that this deponent went with the ſaid 
Faden on the ſame evening to the houſe of Philip Car- 
teret Webb, Eſq; ſolicitor of the treaſury, in Great 
Queen-ſtreet, where was the Rev. Mr. Kidgell ; that 
the ſaid Webb bid this deponent. be eaſy; for that he 
ſhould be provided for; that this deponent afterwards 
for ſeveral weeks lodged and boarded in the ſaid 
Webb's houſe; that this deponent was often told by 
the ſaid Webb that government would take care of 
him, if he would give evidence on the trials againſt 
Mr. Wilkes; that he muſt remain ſtaunch, and that 
directions, as to what this deponent ſhould ſay on the 
trials were given him by the ſaid Webb; that a few 
days before the meeting of the parliament, the ſaid 
Webb bid the ſaid Faden take this deponent out of 

town; that accordingly the ſaid Faden and this depo- 
nent went firſt to Hounſlow, then to Hampton. Coms, 
and afterwards to Knightſbridge, till the morning the 


houſe fat, when they went to the Horn Tavern in 


Weſtminſter, where were the ſaid Webb and the ſaid 
Kidgell, and from thence to give evidence before the 
houſe of lords; that the ſaid Webb. a few days after- 
wards carried this deponent to the Earl of Sandwich, 

"+ BY 2 who- 
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who was then ſecretary of ſtate + that his lordſhip ſaid 
to this deponent, Zou have ſaved the nation, and you nity 
depend on any thing that is in my power ; that this de- 
ponent ſaid he was without money, to which his lord- 
ſhip replied, he muſt not hear that; that the ſaid 
Webb added you had no occaſion to mention that; 
that at the bottom of his lordſhip's ſtairs, the ſaid 
Webb ordered this deponent to go to Mr. Carrington, 
one of the king's meſſengers z that this deponent ac- 
cordingly went to the ſaid Carrington's, who gave him 
Aa guinea and a half, for which this deponent gave a 
receipt in theſe words, for ſubſilance, for wvhich I ſhall 
Be accountable, or to that effect; that the ſame payment 
of a guinea and a half was coped for about twenty- 
five weeks by the ſaid Carrington; that the ſaid Car- 
rington ſaid the reaſon why he took receipts was, that 
he was anſwerable to the government for that money; 
that this deponent was aſſured by the ſaid Webb, from 
time to time, that he ſhould be amply provided for, 
that this deponent was afterwards employed by the 
ſaid Webb to compromiſe the verdicts with the other 
printers, which this deponent did for the other printers 
at the ſum of one hundred and twenty pounds each; 
that this deponent had received nothing from the ſaid 
Carrington for ſome time before the verdicts were com- 
ö promiſed; that he received for his own ſhare two 
hundred thirty-three pounds ſix ſhillings and eight- 
pence, which the ſaid Webb declared was for the 
trouble and ſatisfaction for what had been done; that 
then this deponent finding no more money coming 
from the ſaid Carrington, and his life being made very 
| uneaſy at London, retired into the north. | 
MichAkl Curry. . 
Sworn at the manſion-houſe, in 
London, the 3d of Avguſt, 
| SOPs before | | 1 
| Tun HazrLey, Mayor. 
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Page 48.—“ During all theſe proceedings you con- 
« tinued at the head of the treaſury, Webb was your 
& ſolicitor,” 


Extract from the North Briton of Aug. 26, 1769. 


Mark them, and let their names recorded ſtand 
On Shame's black roll, and ink thro* all the land. 
CHURCHILL, 


In the year 1763, Philip Carteret Webb, Eſq; in 
the height of miniſterial favour, public odium, and 


Private infamy, was employed by a deſpotic adminiſ- 
tration as ſolicitor to the treaſury. He had full powers, 


and very ample grants, to carry on proſecutions againſt 
the friends of liberty, to procure evidence, to corrupt 
witneſſes, and in every poſſible way to diſtreſs and 
harraſs all, who dared to oppoſe the three vice- roys of 
the Thane. It muſt be acknowledged that he was no 
leſs ſucceſsful than indefatigable i in all the various arts 
of chicane, corruption, and treachery. He firſt ad- 
viſed the illegal mode of proceeding againſt the North 
Briton, the iſſuing of a general warrant, and the 
ſeizure of papers, or a warrant againſt the perſonal 
liberty of every man in the iſland, and all his moſt 
important, ſecret, and valuable poſſeſſions, which by 


a ſecond violation of our laws, were at the mercy of 


the loweſt tools of adminiſtration, the king's meſſen- 
gers, to whom without the ſanction of an oath, the 
judicial as well as the executive power was delegated. 
A general warrant is indeed in every view a monſter 
of abſurdity and cruelty. It reminds me of the im- 
pious. with of Caligula, that the Roman people had 
but one neck, that he might have a ſtroke at the 
whole body together, The ſolicitor always found in 
the Earls of Egremont and Halifax, two ſecretaries 
eager to o ſignalize their obedience to the orders of their 
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common maſter, the arbitrary Scot, which were fre- 


quently ſent to them by his treaſury agent. Ar his 
firſt requeſt the general warrant iſſued, Mr. Wilkes, 
and many other perſons, were ſoon apprehended, but 
he alone immediately undertook, at an amazing ex- 
pence, to bring the whole of thoſe illegal proceedings 
before a ſovereign court of juſtice, and to reſcue the 
nation from the iron rod of miniſterial oppreſſion, un- 
der which we had ſo long ſuffered. A number of 
mean and profligate knaves have been taken into the 
pay of government to juſtify, in various ways, theſe 
atrocious proceedings, among whom were diſtinguiſh- 
ed as remarkably buſy and baſe, the impudent, 
bullying, lying Norton *, and the fawning, cringings 
quibbling Dyſon +, the colour and conduct of whoſe 
life, in Lord Mansfield's words, mark the Molatto 
llave, as the manner and tenor of his actions have 
chriſtened him the Mungo of the miniſtry. But Mr. 
Webb's ſingle defence of the general warrant and the 
ſcizure of papers was that the practice had been fre- 
quent, and that there were many ſuch precedents re- 
maining in the original office- books of the ſecretaries 


ol ſtate, and among the records of the court of king's- 


bench. He might as well have juſtified the robberies 
on Hoonflow-heath by the books of Sir John Field- 
ing, or the records of the Old-Bailey, which certainly 


prove the exiſtence of the practice time immemorial. 


The learned labours of Mr. Webb however on this 
occaſion ſhall not be loſt, eſpecially as he had acceſs 


to the originals, and is ſuppoſed to have copied them 
with unuſual faithfulneſs. He collected all the pre- 


* Sir Fletcher Norton, Knight, late attorney-grnetal, yo. 
chief juſtice in Eyre. 


+ Jeremiah Dyſon, Eſq ; ; commonty called Mungo, was one 
of 1 ſecretaries to the treaſury under Lord Bute, and is now 
one of the lords of the OD under his as the Duke 
of Grafton. | 

= cedents, 
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cedents, and e them in a ſmall quarto. The 
crew of Bute had it ſent to them, ſuperſcribed moſt 
ſecret. Mr. Webb afterwards earneſtly defired that 
the volume might be delivered up ta him, and the 
greater part of the copies was in conſequence returned. 
This book I ſend to you, Mr. North Briton, that you 
may re- print it for the public view. The ſubject is 
highly intereſting to every Engliſhman, and the pre- 
cedents are no leſs curious than alarming. I was not 
however at all ſurpriſed to find the head of the Bloomſ- 
bury gang, and the public defaulter of unaccounted. 
millions, among the violators of public freedom, but 
the name of Pitt to three warrants of ſo dangerous a 
tendency I muſt own aſtoniſhed me, although I ſhould 
not Rave wondered at that of Chatham, 


No. 8. 


Page 49.— Notices declaring that the trials were 
put off, figned Summoning Officer, were ſent to ſeve- 
© ral of the legal ſummoned Jury only the day before 
« the trials.“ 


Extract from he dee of PN 27; RO Yah | 


The following is a true copy of a letter ſent to ſe- 
veral gentlemen ſummoned to attend as jurymen on 
the late trial of John Wilkes, Eſq ; the evening before, 
and the ſame morning, the trial came on, in Weſt- 
minſter-hall, by means whereof they were deceived and 
prevented from making their appearance, there. 


Middleſex, —The information of the king againſt 


Wilkes, Eſq; is adjourned to Thurſday the 23d 


day of February inſtant at nine o'clock in the 

forenoon, in Weſtminſter-hall ; of which, Sir, 

you have this notice from | 

5 Your humble Servant, 

| "FP Summoning Officer, 
February 20, 1764. | 
H 4 No. 9. 


No. 3 


rege eee K Mr. Wilkes the jutice of 
« going into this part of his petition.” _ 


Extract from the North Briton of June 24, 2s 


11 ſhould be remarked, that the preſent examination 
comprehends only two articles of the petition; I mean 
the alteration of the records, and the public money 
iſſued to Michael Curry, as evidence for the crown 
againſt Mr. Wilkes. To the firſt point Mr. Barlow 
and Mr. Wallace are very full and expreſs; but it is 
rather wonderful that the artful Mr. Wallace ſhould 
be ſo much off his guard as to acknowledge to the 
houſe, that at leaſt: he concurred with other gentle- 
men concerned for the crown in the advice to alter the 
records, when Mr. Wilkes had been his client in the 
beginning of theſe very cauſes, and of conſequence 
had imparted to him, as counſel, in whom he con- 
fided, the ſecrets of the intended proceedings. both in 
the legal defence and attack. Mr. Wallace indeed 
denied this with unuſual warmth on the Tueſday in 
the houſe; but Mr. Wilkes infiſting on the fact, and 
being ready to prove it, the lawyer was pleaſed to 
make a full, confeſſion of this meanneſs and treacherx 
in the ſame place the very next morning, with the 
modeſty which has accompanied him through life. 


In the ſecond caſe likewiſe Michael Curry, in his 
evidence on the laſt of January 1769, at the bar of 
-the houſe of commons, without oath, varies almoſt as 
much from his depoſition on oath before the lord mayor 
on the 3d of Auguſt 1768, as you find Mr. Wallace 
does from himſelf on th aa of Py: ma the firſt 
of February. 


1 deſire further to premiſe, that there were ſeveral 


other articles in Mr. Wilkes's Petition, beſides the 
N . com- 


1 
complaint of the general warrant and the ſeizure of 
papers, which have not hitherto been enquired into, 
neither by parliament, nor by any court of law, and 
yet are of the utmoſt importance. Of this nature are 
the evaſion of the habeas corpus act, the cloſe 1 impri- 
ſonment for a bailable offence; the ob pos on an in- 
formation for only a miſdemeanor ; the counter - notices, 
ſigned Summoning officer, ſent to ſeveral of the jury 
only the day before the trials, and the producing pa- 
pers ſeized under the general warrant as evidence on 
the trials; all which are entire new matter. . 


Mr. Wilkes had the authority of the houſe to ſum- 
mon a variety of witneſſes ſo early as the 24th of No- 
vember, who attended, at an enormous expence, till 
January 27, in order to prove every allegation in his 
petition ; but on the morning it was to be heard, the 
majority determined that evidence ſhould be gone into 
only on two points. He was likewiſe permitted to call 
for the office-copy of the general warrant, &c. &c. to 
prove that part of the Petition, which was not garbled 
till the very day of it's being heard. The only paper 
refuſed was, all ſuch accounts as have been paſſed, der 
clared, or received, from Philip Carteret Webb, Eſq; 
Hate ſolicitor of the treaſury, ſince Midſummer 1762, 
from the auditors of the impreſt, or their deputies. | 


No. 10. 


Tags GI, When Mr. Fitzherbert's viſi to chi 5 
i king's bench proved ineffectual.“ 


Extract from the St. James's Chronicle of Feb. 25, 
| 1769, | , | 

It is the vaten of Plutarch, when he is ſpeak- 

ing of the cruelties exerciſed at Rome after the return 

of Marius, < that it appeared on this occaſion, that 


< the ſacred ties of friendſhip and hoſpitality cannot 
3 6 ſtand 


1 me J 


ſtand the trial in the days of adverſity.” - No man 
has experienced this more than Mr. Wilkes. The laſt 
week produced another remarkable inſtance of it from 
a gentleman*, formerly one of his moſt intimate 
friends, who has only once in the laſt ten months ven- 

tured within the king's-bench walls, not to chear the 
priſoner and captive, not to chaſe the gloom of ſuch 
a habitation, but to fetch and carry political meſſages. 
This perſan thought himſelf at liberty to relate + pub- 
licly what he pretended had paſſed in a private con- 
verſation with Mr, Wilkes at the time of that viſit, I 

was not preſent, but I am told the converſation was 
falſely and malevolently ſtated, I will leave it to 
others to fend you the ſubſtance of what was faid in 
public. I ſhall give you faithfully all the particulars, 
which occurred at the conference between the two 
gentlemen in private, and I appeal to another gentle. 
man t, who SENT he” Pans, 5 a truth 
of my relation. | 


The placeman had ſeveral times « Mika on an | honeſt 
| bookſeller in Piccadilly, a friend of Mr, Wilkes, to 
defire him to come to the king” $-bench, to entreat Mr. 
Wilkes not to preſent a petition to the houſe of com- 
4 mons, for the conſequence muſt be the loſs of his ſeat 
in parliament from the reſentment of the miniſtry. 
The honeſt bookſeller refuſed to come on that meſ- 
ſage. The Placeman had never once been to ſee his 
old friend in priſon, ſince his commitment in April, 
till Sunday evening, the 13th of November, the day 
before the petition was preſented. The attempt by the 
bookſeller failing, he. ventured himſelf in the duſk to 
'obey the mandates of his maſter, He introduced him- 


William Fitzherbert, Eſq; member for Derby, and one of | 
the lords of trade, | | 

+ In the houſe of commons. 

4 David Garrick, Eſq, © | 

Mr. Almons . 

=== 


c 125 „ | 
ſelf with the moſt fulſome and tedious ene 
the moſt unneceſſary and ridiculous among real friends. 
He then declared what pleaſure he ſhould have found 
in coming frequently to the king's-bench, that he 
could not paſs his time ſo well as with Mr, Wilkes, 
and that he would have been often there, could he 
have been really uſeful to his friend. He talked 
warmly againſt the intended meaſure of preſenting a 
petition, to the houſe of commons complaining of 
grievances, and declared that he knew, if Mr. Wilkes 
would be quiet, he might keep his ſeat z if he pre- 
ſented the petition, he would certainly loſe it. He 
earneſtly entreated Mr. Wilkes to give up the petition, - 
and to keep his ſeat ; the honour and advantage of 
which he painted in ſtrong colours. Mr. Wilkes de- 
ſired the authority for ſuch direct aſſertions. The 
placeman declared, that he ſpoke in the name of the 
miniſter, and that he would promiſe, if the petition 
was not preſented, no attempt ſhould be made in par- 
liament againſt Mr. Wilkes, He was then aſked by 
Mr. Wilkes, if he would promiſe for the great man 
as firſt miniſter, or as Duke of Grafton, for the Duke 
of Portland ® had found how little the promiſes of the 
Duke of Grafton were regarded by the firſt miniſter, 
No anſwer was made to' this. Mr. Wilkes then de- 
clared, that he thought it his duty to every man in 
this country to preſent a petition of ſuch general con- 
cern, complaining of ſo many unparalleled grievances; 
that he would not ſell the rights of the people and his 
own, even for a ſeat for the firſt county in England; 
that he held that ſeat at the free will of his conſtitu- 
ents, and refuſed to hold it at the arbitrary will of 
any miniſter ; that he was highly ſenſible of the pri- 
Yate honour to himſelf, but he felt ſtill more for his 
country; that on no terms would he have given vp 


* In the buſineſs of the foreſt of Inglewood in the county of 
Cumberland, | 
the 


[if 126 1 
the petition, had they been offered before his laſt ad- 
dreſs to the county, but that now no propoſal ought 
to have been made to him, which could even ſuppoſe 
that breach of faith. In the courſe of a long conver- 
ſation, Mr. Wilkes obſerved, that he did not look on 
2 ſeat in parhament as the end, but as the means; 
that he wiſhed to repreſent the county of Middleſex, 
in order to be eminently uſeful at a ſober time of life, 
but if he could be more uſeful by giving up his ſeat, 
he would give it up, and he would always hold his 
head by the fame tenure. He repeated feveral times, 
that he was embarked to defend the rights of the peo- 
ple, which he would do at any riſk, always without a 
wiſh to encroach on the fair claims of the crown ; that 
he had been, and ſhould be, ever ready to make any 
ſubmiſſion to the king, which was even hinted: from 
authority, although he was not conſcious of an inten- 
tion at any time to have offended his ſovereign, but 
that he never would make application for pardon to a 
miniſter ; that if mercy was extended to him, he hoped 
he ſhould be permitted to throw himſelf at the king > 


feet to acknowledge his majeſty's goodneſs ; if it was 


not, he had long borne the ſtorms of fate, and his 

mind was made to adverſe fortune; and although he 
felt his impriſonment and all his perſecutions as a man, 
he would alſo bear them as a man, and would come 
out of priſon a better man than he went in. 


I have now, Sir, given you the whole of the con- 

verſation between the placeman and Mr. Wilkes, re- 
lative to the political meſſage. Very little paſſed, which 
was not particularly attended to by the gentleman, 
who accompanied the placeman. I believe he will 
not ſcruple to ſay, that Mr, Wilkes's declarations were 
ſpirited and manly, and that they betrayed neither 
peeviſhneſs nor- deſpair, J have ſtated what paſſed 
fairly and fully. Not a word was mentioned of any 
meaſures of violence. or faction, I ſhall only add 

5 that 
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that Mr. Wilkes ſaid, after he heard of the late affair | 
in the great aſſembly, *#* He has ceaſed to be my 
« friend, but I continue his : agnoſco veteris veſtigia 
« fammæ. 5 


Feb. 22, _ 


| Extract from the St. James's Chronicle of March 14, 
1769. 

I defire you to do Mr. Wilkes Juſtice againſt the 
virulent abuſe of a letter-writer in the Public Adver- 
tiſer of laſt Thurſday, who ſigns, Pro Lege & Rege. 
He ſays, „ Intoxicated with the favour of the Middle- 
« ſex electors, he (Mr. Wilkes) aſſumes an inſolence 
c equal at leaſt to that of the Duke of Guile, (when 
« with forty thouſand men at his heels he accoſted 
cc his ſovereign) and declares that he is without a wiſh 
& fo encroach on the fair claims of the crown, I muſt 
& read over the words again. They are as I have 
« written them; and that he was ready to make any 
« ſubmiſſion to the „which was even hinted from 
«© authority; that is, from the , for he never 
© would make application for a pardon to a miniſter. 
© Is it poſſible that any gentleman, that any man, who 
ce has the leaſt regard for the dignity of his , for 
ce the intereſt: and honour of his country, can with 
* patience hear Mr. W. put himſelf upon a footing 
ce with the of Great Britain, and talk of treat- 
<« ing with his —— in a candid manner, for he has 
e 20 Wiſh to encroach on the fair claims of the crown ? 
« Who is Mr. W—? &c. &c.” I anſwer, he is the 
perſon whom the freeholders of Middleſex freely and 
unanimouſly choſe their repreſentative in oppoſition ta 
every kind of miniſterial influence, without a fingle 
bribe, ſupported by no proud connections, and at- 
tacked by all the low tools of Powers: and the whole 
acminltration, | 


The | 


TT ws } 
| The letter · writer ought to have quoted the firſt part 


- of the ſentence. Mr. W. in the account publiſhed of 


the converſation between the place-man and him, ſays, 
« he was embarked to defend the rights of the people, 


ee which he would do at any riſk, always without a wiſh 


« 79 eucreach on the fair claims of the crown.” He has 
juſt before mentioned his ſeat in parliament. Surely, 


Sir, nothing could be more proper than ſuch a decla- 


ration from the member for Middleſex to a profeſſed 
courtier, and I think it was then almoſt neceſſary, af- 
ter the repeated falſhoods thrown out of the republican 
ſchemes of Mr. W. and his friends, and their deſigns 
againſt the king and the monarchy. Such a declara- 
tion made to ſuch a man ſeems to me well-timed, as it 
was guarding againſt the fooliſh as well as malevolent 
lies of many hirelings of the miniſtry, Is the letter- 
writer ſo ignorant of our hiſtory, as not to know that 
members, in ſome former reigns, have more than form- 


ed wiſhes, have proceeded to digeſt very deep plans, 


and to perpetrate very violent a#ions, defignedly to en- 
croach on the fair claims of the crown ? and is Mr. W, 
to be abuſed for declaring in a private room to a 
place-man, t , that he is even without fuch a wiſh? 


The letter-writer ſays, © Is it poſſible that any 
& gentleman, that any man, who has the leaſt regard 
« for the dignity of his ——, for the intereſt and 
* honour of his country, can with patience hear Mr. 
« W. put himſelf upon a footing with the of 
& Great Britain?” I deſire to know if Mr. W. is put- 

ting himſelf upon a footing with the of Great 


Britain, when he expreſsly declares in the ſame ſen- 


tence, © he had been, and ſhould be, ever ready to 
c make any ſubmiſſion to the king, which was even hint- 
& ed from authority.” Is this too an inſolence _ 
to that of the Duke of Guile? 


1 


Why 


9 J 5 
Why will the letter: writer at this time carry us 
back to a part of foreign and French hiſtory, big with 
horror and cruelty, when the ſecond century after 
thoſe tragical events is now nearly elapſed? But I 
will follow him. The Duke of Guiſe was aſſaſſinated 

by the expreſs command, or, if you pleaſe, by au- 
thority of the moſt Chriſtian king, Henry III. in the 
month of December. The firſt of Auguſt following 
that king himſelf was aſſaſſinated. He fell a victim 
to the revenge of the Ligue, which retaliated on the 
king's own perſon the deliberate murder committed 
by his order on a ſubject. All Paris, and indeed al- 
moſt all France in tears on that occaſion, ſnewed how-W 
highly the Duke of Guiſe was honoured and beloved 
by the people. The monarch died untegretted and 


unwept. 


No pitying heart, no eye afford 
A tear to grace his obſequies. GRAY. 


It is remarkable however that the unthinking part of 
mankind generally pay a flaviſh deference to the me- 
mory of the deceaſed aſſaſſin, if he was a crowned 
head, whereas the vulgar and ignoble villain has al- 
ways the Sambenito coat put on him both by the hiſto- 
rian and the prieſt, and is conſigned by them to the 
fierceſt flames. We read endleſs execrations againſt 
Clement and Ravaillac ; but the aſſaſſin of the Duke 
of Guiſe is treated as a good Chriſtian king. Another 
of the ſacred crowned Reals one of the lord's anoint- 
ed, a prince it is pretended likewiſe ſhould be named 
with veneration, is Charles IX. although, according 
to the French hiſtorian Mezeray, at the maſſacre of St. 
Bartholomew, with his own hand he canardeit ſes ſujets 


avec fa grande arquebuſe a gibeyer, killed bis (proteftant ) © 


 ſubyefts like wild ducks with his great fowling-piece, as they 
fled from the blood-thirſty catholic ruffians, employ- 
ed by that king and his mother, Catherine of Medicis, 

Ft : to 
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to afaffinate the people, whom he had ſworn ſolemnly 
to defend and N | 


No. 11. 


Page 55.— Till Lord Rockingham's time we do 
* not find the leaſt mark of the diſapprobation of 
« general warrants, or the N of ee 0 the 
* houſe of commons.” 


The following reſolutions of the houſe of com- 
mons paſſed during the adminiſtration of the Marquis 


of Rockingham. 
Martis, 229 die Aprili Te. 


Reſolved, 
That a general warrant for apprehending the wakes, 
printer, or publiſher of a libel is illegal; and if exe- 


cuted on the perſon of a member of this houſe, is alſo 
a breach of the privilege of this houſe, 


' Reſolved, 

That the ſeizing or Ga away the papers of the 
author, printer, or publiſher of a libel, or the ſup- 
poſed author, printer, or publiſher of a libel, is ille- 

z and that ſuch ſeizing or taking away the papers 


of a member of this * is a breach of the privi- 
lege of this houſe. 


n, 2 45 die Apriis 1766. 


Reſolved, 
That a general warrant for ſeizing and apprehending 
any perſon or perſons being illegal, except in caſes 


provided for by act of parliament, is, if executed 
upon a member of this houſe, a breach of the * 


lege of houſe. 
5 No. 12. 
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No. 12. 65 

Page 24. While you were firſt commiſſioner, 
i you obtained an order, which is entered in the 
« books of the treaſury, that all expences incurred, 
« or to be incurred, on account of the North Briton, 


No. 45, or the Eſſay on N ſhould be paid 
ce by the treaſury,” | 


Extract from the T reafitey Minite-Bobk. 
| Whitehall Treaſury Chamber, $1ft May 17635. 


Preſent Mr. Grenville Ow: commiſſioner of the treas 
Lord North fury, and chancellor of the 
Mr. Hunter exchequer. : | 
Mr. Harris 


Mr. Chancellor of the exchequer fignifies to my Nan ; 
his majeſty's pleaſure, that all expences incurred, or 
to be incurred, in conſequence of actions brought | 
againſt the Earl of Halifax, one of his majeſty's prin- 
cipal ſecretaries of ſtate, the under ſecretaries and 
meſſengers, and the ſolicitor of this office Mr. Webb] 
for proceedings had by them in executing the buſineſs 
of their reſpective offices againſt the publiſhers of ſe- 


a_— 


veral ſcandalous and ſeditious libels, ſhould be de» 


frayed by the crown; and that a fufficient ſum of 
money ſhould be, from time to time, iſſued to the 
ſolicitor of the treaſury, for that purpoſe. 


Read a paper received from Mr. Webb, ſtating 
what the expences are likely to be, and that a further 


ſum of 3000l. may probably be wanted for — 4 


ing the ſame. 
Iflue to Mr. Webb, * time to time, as the ſaid 


ſervices may require, a ſum not exceeding 3oool. di- 


recting him to apply the ſame according to his ma- 
Vor. is” 21 . um, 


1 J 
jeſty's commands, to diſcharge the ſeveral —— 
abovementioned. . 


X No. 13. 2 on 
| . 25. « "The. General Warrant, under which 
c Dr. Shebbeare was apprehended.” 


* 


The General . 


Theſe are, in his majeſty's name, to authorize and 
require you, taking a conſtable to your aſſiſtance, to 
make ſtrict and diligent ſearch for the author, printer, 
and publiſher, of a wicked, audacious, and treaſon- 

able libel, entitled, A fixth Letter to the People of 
_ England, on the Progreſs of National Ruin, in 
„ which is ſhewn, that the preſent Grandeur of 
„ France, and Calamities of this Nation, are owing 
cc to the influence of Hanover on the Councils of 
% England; London, printed for J. Morgan in Pater- 
« Nofter-Row,: 175); and them, or any of them, 
having found, to ſeize and apprehend, and bring, to- 
gether with bis or their books and papers, in ſafe 
.cuſtody, before me, to be examined concerning the 
premiſes, and further dealt with according to law. In 
\ the due execution, &c. Given at Whitehall, January 
12, 1758, in the e * of his majeſty's 


087. | 
 HOLDERNESSE, 


e 1 


No. 14. | 
© Page 26. ce a tb priſoner, without pen, ink, or 
« paper, or. friend, or ere permitted to come 
cc near him.“ | : | „ 
e Orders iſſued by the n governor =; the 
« Tower, reſpeRting the detention of John 3 
ce N 


8 


Es * That 


In 
That the warders appointed to keep a eloſe pri 
& ſoner, ſhall not preſume to leave him for a moment 
6 alone, either night or day, or to change their duty 
« with other warders, but by particular leave, or or- 
der from the conſtable, lieutenant, deputy lieute- 
« nant, or in their abſence the major of the tower. 


% They are to permit no perſon to have Admittingy 
into the room he is confined in, or to ſpeak to him 
« but by a particular order feet NE by the 
* major or gentleman goaler.” | 


Major Rainsford declared that he had delice erde 
beſides the warrant. 


During the cloſe confinement of Mr. Wilkes, che 
warders two or three times indeed at his earneſt re- 
queſt brought him pen, ink, and paper, to write to 
his daughter, to his ſervants, &c. but they ſtood by 
his chair the whole time, took what he wrote directly 
to the lieutenant governor, and chen Farrled Lf the 
pen, ink, and paper. F 


The late Duke of Bolton, Earl Nn, a hebe 
of Mr. Wilkes, his counſel, ſolicitor, Kc. &c. were 
| refuſed admittance at the N e 2 t 


Sans 


"No. 15. 


Page 27. The warrant 1 Mas (Vir. os | 
* Beardmore) for ſeveral r of the Monitor: was 
< made ſpecial.” | | 


The Special wen 


GEORGE MONTAGU DUNK, Earl of 
HaL1FAx, Viſcount SUNBURY, and Baron HA- 
LIFAX, one of the Lords of his Majeſty's moſt 

L. S. Honourable Privy Council, Lieutenant Gene- 

ral of his Majeſty's Forces, Lord Lieutenant 
General, and General Governor of the King- 
1 dom 


* 


C 


. 1343 
A of Ireland, and principal Secretaty E | 
State, &c. | 


Theſe are in his a 7 name to authorize and re- 
quire you, taking a conſtable to your aſſiſtance, to 
make ſtrict and diligent fearch for Arthur Beardmore, 
the author or one concerned in the writing of ſeveral 
weekly very ſeditious papers, entitled the Moxrron, 
or BIT. FrEzHoLDER, No. 357, 358, 360, 373s 
376, 378, 379, and 380. London, printed for J. 
Wilſon, and J. Fell, in Pater-noſter- row, which con- 
tain groſs and ſcandalous reflections and invectives, 
upon his majeſty's government, and upon both houſes 
of parliament; and him having found, you are to 
ſeize and apprehend, and to bring together wich his 
books and papers, in fafe cuſtody, before me, to be 
. Examined concerning the premiſes, and further dealt 

with according to law : in the due execution whereof, 
all mayors, ſheriffs, juſtices of the peace, conſtables 
and all other, his majeſty's officers civil and military, 
and loving ſubjects whom it may concern, are to be 
aiding and aſſiſting to you, as there ſhall be occaſion. 
And for ſo doing this ſhall be your warrant. Given 
at St. James's the ſixth day of November 762, in the 
third year of his majeſty's reigg. 

| DuN K HALIFAX. 
To Nathan Carrington, James | 
Watſon, Thomas Adran, and 

Robert Blackmore, four of 

his majeſty's nee in 

e 


%. 


E 
| | No. 1 
Page 43. Such tricks about records. 
Extract from the North Briton of Aug 12, 1769. 


I obſerve in the proceedings, that on the 8th of 
« July, 1763, the ſecondary miſlaying the alias di 
© ftringas, the fazer could not fign the pluries, but 
* the ſecondary found the alias on the 7th of No- 
« vember.“ The name of this upright, conſcientious 
ſecondary, is Henry Fothergill. I call upon him to 
juſtify his conduct to the public. The deſignedly 
loſing of a particular writ by an officer of a court of 
law, proves that the very fountains of juſtice are 
_ polluted. The ordinary courſe of legal proceedings, 
was by this trick for ſome months entirely ſtopped, 
If this pretended accident had net happened, or this 
management taken place, Lord Halifax might have 
been brought into court, notwithſtanding all the con- 
tumacious delays, which were made, and the outlawry 
could have had no effect in that action. 


To fave Lord Halifax was likewiſe one of the mo- 
tives, which induced Lord Mansfield to venture on 
the alteration of the records, “ The original words 
ce of the records were too vague to have convicted 
«© Mr. Wilkes. It was neceſſary to be more preciſe. 
t If the alteration had not been made, the indi&- 
% ment muſt have been quaſhed, And this would 
© have cauſed ſuch a delay in the proceedings againſt 
4 Wilkes, that Lord Halifax would have been 
* obliged to appear, to be convicted for the general 
„ warrant, and to pay the conſequent damages. To 
e prevent this was one great motive of Lord Manſ. 
& field's alteration, and jt had its effe&, Lord 
te Halifax eſcaped by that alteration, and by that 
- 8 alone, This i interruption and delay is doubly in- 
1 JJC Jurious 
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60 jurious in a perſonal action, like this againſt Lord 


Halifax, becauſe the defendant may die, as Lord | 


«© Egremont did, and then the party injured can have 
c no redreſs. From the ſame motive of delay, and 
to ſave Lord Hal fax, if poſſible, the reverſal of Mr. 
Wilkes's outlawry was deferred to the laſt moment, 
The counſel for Mr. Wilkes were intreated by Lord 


Mansfield to argue it again after the famous pleadings 


of. the 7th of May, although they had ſpread a ge- 


neral conviction among mankind. This they abſo- 


lutely refuſed in purſuance of his directions, and yet 
the judgment of the court of king's bench on the out- 
lawry was not given till the gth of June, by which 


Lord Halifax eſcaped the laſt year. Another remark- 


able circumſtance reſpecting Lord Mansfield I deſire 
to ſtate, for I would give the world an accurate ac- 
count of the moſt minute circumſtances of this inte- 


_ reſting affair. In the Annual Regiſter for 1768, it is 


faid, „In an addreſs to the freeholders of Middleſex, 


7 publiſhed ſince the reverſal of the outlawry, (dated 


« June 18, 1768) Mr. Wilkes makes this remarkable 
« declaration, In the whole progreſs of miniſterial 
te vengeance againſt me for ſeveral years, I have 
„ ſhewn to the conviction of all mankind, that my 
ce enemies have trampled on the laws, and been 


„ actuated by the ſpirit of tyranny and arbitrary 
© power. The general warrant, under which I was 
« firſt apprehended, has been judged illegal. The 
* ſeizure. of my papers was condemned judicially. 


5 The outlawry, fo long the topic of virulent abuſe, 
te is at laſt declared to have been contrary to law; 
te and, on: the ground firſt taken by my learned 
* counſel, Mr. Serjeant Glynn, is formally reverſed. 


“ This it is thought neceſſary to inſert, as it has been 
* ſaid in all the papers, that the error on which the 


te outlawry was reverſed was diſcovered by Mr. 


„ Wilkes's enemies.“ Page 127. [ believe that this 


aſſertion, 
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aſſertion, which is not. founded in truth, was in ſerte 
in all the papers by the order of Lord Mansfield. 
From the addreſs it appears that Mr. Wilkes contra- 
dicted it under his hand ſo early as the 18th of June 
1768. The diſcovery was made by Mr. Wilkes's 
counſel. It is certain that at the reverſal of the out- 

lawry on the ↄth of June, his Lordſhip did not re- 
verſe it on the large and liberal ideas of law and juſ- 
tice, which had been ably given by Mr, Serjeant 
Glynn, but from the omiſſion of the two. famous 
words, pro comitatu, which the ſerjeant had likewiſe 
ſtated. Lord Mansfield however ventured to declare, 
« that he firſt diſcovered this error, which had never 
“been mentioned by Mr. Wilkes's counſel,” although 
the fact is, that it had been particularly inſiſted upon 
by Mr. Serjeant Glynn. Almoſt the whole bar, who 
were preſent both on the 7th of May, when the 
errors were argued, and on the gth of June, when 
the outlawry was reverſed, heard his lordſhip's decla- 
ration with aſtoniſhment and horror, as a daring viola» 
tion of truth in a ſolemn court of juſtice from the 
preſident of it. I appeal on this occaſion to Mr. Ser- 
jeant Glynn, to Mr. Davenport, to both their briefs; 
not to the candour, but to the memory of Mr. 'L hur- 
| loe, and to the whoſe bar. | 


No. 17. 


page 73: « Sextus Clodius, the Wedderbura of 
ce the Roman bar.” 


The caſe of Sextus Clodius has been ſtated from 
Cicero. I proceed to the other inſtance of a Scottiſh 
gentleman of that unlearned profeſſion, as Lord Bo- 
lingbroke calls the law. During the late ridiculous 
conteſt between the doctors of phyfc and the licen- 
tiates, Mr. Alexander Wedderburn in his pleadivgs, 
athrmed with his uſual modeſty, that no woman, could 

F4- be 


/ 1 38 1 


8 be poſſibly alluded to in a certain Latin parchment 


produced on the occaſion, for the word was homo. 
Till this bold declaration of that learned king's coun- 


ſel, bomo was always underſtood to comprehend man, 


woman, and child; and the wives, ſiſters. daughters 


and children of Engliſhmen, were thought to be in- 


cluded in their great charter, * Nullus liber homo ca 


4 piatur, vel impriſonetur, &c.” But this daring nor- 


thern hero has croſſed the Tweed to disfranchiſe half 


the Engliſh nation. Heaven forbid that he ſhould 
proceed to interpret in this manner the reſt of our 
laws ! the whole practice of them is already too much 
unſettled by the arbitrary diſcretian of another of his 


ceountrymen. It is to be hoped, for the honour of 
this age, and the free conſtitution of our country, 


that we ſhall not have him likewiſe to oppreſs us 


With four heavy quarto volumes of Commentaries on 


the laws of England, which might only ſerve to 
confound all our clear ideas both of law and equity, 


to fritter away the firſt great principles of liberty, to 
demonſtrate nothing but the infinite diviſibility of law 
as well as of matter, and to reduce the high ſpirit of 


magna charta itſelf to the laviſh doctrines of ae 


4 


toryiſm or Scottiſh * vaſlaloge. | 


No. 18, 

Page 14. 1 Many atrocious illegal acts,” 
Extract from the Political Regiſter for Avguſt 1768, 
5 Twelve Queries, 5 1 
5 1. Was che general warrant, under which 1. | 


VW ilkes was apprehended, legal? 


% 


| 2. Was t the ſeizure of his papers legal? 


3. Was the making uſe of thoſe papers in a crimis 
9 N * 35 


ts Was | 
3 8 FO - 


t 89 J 
1 betray and roy 
his maſter, legal ? ö 


2 Was ſnifting the cuſtody * Mr. Wilkes, a 
the habeas corpus was known to be granted, legal ? 


6. Was his commitment to the Tower, for a bailable © 
offence, and . denying any perſon acceſs, who was 
ready to have bailed him, and "the depriving him of 
the uſe of pen, ink, and paper, to h to * 
legal? | 


— P 


7. Was the alteration of the 8 in two crimi- 
nal proſecutions, only the day before the trials, with- 
out the knowledge, and 3 the conſent of his ſo- 
licitor, Jegal 3 | 


3. Was the branding the North Briton, No. ”” 
with the epithet treaſonable at firſt in the general 
warrant in order to inflame, when in all the ſubſe- 

quent proceedings that pretence was given up, legal? 


9. Was the refuſal to accept Mr. Wilkes's perſonal | 
furrender, i in order to queſtion the n of the out- 


10. Was the refuſal of bail, during the Jependancd 
of the queſtion on the outlawry, legal? 


11. Was the delay of juſtice in the reverſal of the 
outlawry, when it was reverſed on the arguments — 
uſed, legal? 8 | 


12. Was the outlawry legal? E 


Among the many cruel, mean and oppreſſive meas ' 
ſures of this adminiſtration againſt Mr. Wilkes, the 
following ought to be noticed. When he was at din- 
ner with ſeveral friends at the King's Arms in Corn- 
hill, on the 10th of April 1768, he was ſerved in the 
midſt of them, by an agent of the treaſury with an 


exchoquer writ or bill of W upon information, 
conſiſi- 


* 


* 


% % 
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conſiſting of many ſheets of paper, in order to find 
and ſeize all his effects under the outlawry, as being 
forfeited to the crown, although the writs of error 
had been actually moved for at that very time. The 
outlawry has ſince been declared illegal from the be- 
ginning. Query. If the treaſury had ſucceeded in 
their attempt of ſeizing the effects of Mr. Wilkes 
under that illegal outlawry, would it not have been a 


downright robbery . | 


- No. 19. 
1 79. The Letter to the King and the Petition,” 


The following is a genuine copy of Mr. Wilkes's Letter to 
the King, which was delivered by his ſervant at the | 
Queens palace on the 4th of March, 890 no 


SIR E, 
I beg thus to throw lt at your Majeſty s feet, 
and to ſupplicate that mercy and clemency which 
ſhine with ſuch luſtre among your 7 2575 princely 


. former miniſters, whom your Majeſty, ir in 3 
deſcenſion to the wiſhes of your people, thought pro- 
per to remove, employed every wicked and deceitful 
art to oppreſs your ſubject, and to revenge their on 
perſonal cauſe on me, whom they imagined to be the 
principal author of bringing to the public view their 
ignorance, inſufficiency, and war ewe to your mas» 
Jeſty and the nation. 958 


1 bave been the innocent but unhappy victim of 
their revenge. I was forced by their injuſtice and 
violence into an exile, which I have never ceaſed for 
ſeveral years to conſider as the moſt cruel oppreſſion ; 
becauſe I no longer could be under the benign BY: 


tection of your Majetty, in Re land of e 
| With 


OR 
With a heart full of zeal for the ſervice of your 
Majeſty, and my country, I implore, Sire, your cle- 
mency. My only hopes of pardon are founded in 
the great goodneſs and benevolence of your Majeſty ; 
and every day of freedom you may be graciouſly 
| pleaſed to permit me the enjoyment of in my dear 
native land, ſhall give proofs of my zeal and attach» 
ment to your e 

Ade, 

Your Majeſty's moſt obedient, 

| and dutiful ſubject, 

March 4, 768. WILKES: 


T he Petition. 
Extract from the Middleſex Journal of Sept. 26, 1769. 


A variety of petitions have of late been preſented 
to the throne, from very reſpectable bodies of men, 
from the capital city of the Britiſh empire, the firſt 
county 1n England, &c, I have been very curious 
to enquire into their reception and. ſucceſs. I am 
told that it is impoſſible to imagine any thing more 
cold, uncivil, or forbidding, than the reception they 
have had from che ſovereign, and that he has never 
vouchſafed to ſay a ſingle ſyllable to the gentlemen, 
who have' attended on theſe occaſions. I therefore 
ſuppoſe the ſucceſs of all the late petitions is not pre- 
carious, but _— to be deſpaired of at leaſt for 
ſome time. : 


Me have been long amuſing ourſelves in England 
with ſtating the ſubjects right to peticion, and it has 
been inconteſtably demonſtrated from the bill of 
rights, and the very nature of our conſtitution. Alas! 
fir, of what uſe is this right to us now? The ſenſe 
of the nation indeed by this method is at preſent well 
known, but it happens to be diametrically oppolite to 
the will of the real miniſter, and therefore it is diſ- 
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regarded. In the arbitrary governments of France and 
Spain petitions and remonſtrances are likewiſe actually 


received and neglected as in England. Vet a few 
obliging, but unmeaning, words are generally uttered 


by the prince, accompanied with a polite manner 


and a gracious ſmile, to ſooth the diſtreſs of the 


humble ſuppliants till they are got out of the ſight of 


their ſoyereign, If thoſe two kings are not great 
Princes, they are at leaſt good actors of majeſty. The 


petitions and remonſtrances are afterwards laid by as 


the moſt uſeleſs lumber in the palace, out comme 
chez nous, in Harlequin's phraſe, One comfort only 
remains to us as Engliſhmen. Our hiſtory tells us that 
whatever miniſter has dared to act againſt the ſenſe of 
the people has in the end fallen the 5 victim 
of his own inſolence and raſhneſs, 


Befides the petitions of large bodies of men, ſeve - 


ral private perſons have lately made application to the 


throne in the ſame manner. The only ſucceſsful pe- 
titioner I can recolle& is Mac Quirk, the murderer, 
His petition not only ſaved his life, but got him a 


penſion, which he enjoys in his native county of Kil- 
kenny, till his friends, the miniſters, want him again 
in the county of Middleſex. Now I have mentioned 
Middleſex, I ſhall juſt remark, that this is not the 


only county in which the baneful influence of the 
Thane has been ſeverely felt in elections. The papers 
| publiſhed by the expreſs orders of the late Mr. Legge 
prove, that Target Martin was employed by Lord 


Bute to impoſe, in the moſt infolent manner, two 


members on Hampſhire. One of them was a Stuart, 

Mr. Legge was commanded by Lord Bute's ' meſſage * 
4 to bid adieu to the county of Southampton at the 
„ general election, and aſſiſt, as far as lay in his 
* power, the Prince of Wales's nomination,” Theſe 

are the very words. I believe a more direct attempt 


was never made to invade the right of free election, 


— 


| (433) 

| nor a greater inſult offered to a large and powerful 
whig county, who very generally loved, honoured, and 
confided in, Mr. Legge. This happened too before 
the cruel talons of Bute were full-grown, * he | 
ap peared rather timidis unguibus. 


The cafe of Mac Quirk, now penfioner as well as 
mutderer, naturally reminds me of another petition, 
and of the melancholy ſituation of Mr. Allen's fa- 
mily, fince the inhuman maſſacre of our countrymen 
on the bloody 1oth of May 1768. The worthy father 
of the unfortunate young man has lately preſented a 
petition to the king, but he has had no anſwer nor re- 
lief, and in all probability the foul murder of his only 
ſon will go unrevenged, till God ſhall make inquifte 
tion for that innocent blood. 


The Jaſt petition I mall mention is, that of Mr. 
Wilkes, which I encloſe to you, as F have not yet 
een it in print. It has been, and will continue, no 
leſs ineffectual than that of Mr. Allen. It only ſerved 
to ſhew, that the petitioner was ready to make any fit 
and decent ſubmiſſion to the perſon of his ſovereign, 
although to no one of his miniſters, I ſend it to you, 
Sir, becauſe it appears to me juſt, manly, and ſpirited, 
becoming a free-born Engliſhman to his prince, not 
the language of a crouching, abject, fawning ſlave of 
an abſolute monarch. I have met with ſome few men 
of ſenſe and humanity, who think that Mr. Wilkes 
deſerved the firſt year's impriſonment and the firſt 
fine for the North Briton, No. 45, but I have not 
heard a ſingle man of underſtanding, or honour, of 
opinion, that he deſerved even the flighteſt cenſure for 
having an idle poem carefully locked up in his cloſer, 
which in fact has only been made known by the vil- 
lains who ſtole it, and by their abettors. I know 
that in every court of Europe the whole of that pro- 
ceeding has been W baſe and infamous, and the 


moſt 5 


t 44 
moſt indelible diſgrace will for ever remain on all 
concerned in it, as gentlemen and men of reputed 
honour. Perhaps a more fit, or juſt, ſubject of the 
interpoſition of the crown by a remiffion of the 
ſecond ſentence, even for the honour of government, 
has never occurred; but all ſtruggles againſt the na- 
tural bent of an e ee mind are vain and ineffec- 

tual. It is beſides an old obſervation, * that we 

often pardon thoſe who have injured us, but never 
60 Pages we have injured.” 


3 


Tc o the Kine! s moſt extialiehe Majzsry. The humble 
Petition of Jonx WIiLKEs, 


” 


1 

That your petitioner, having ſtood forth in ſup- 
Port of the eonſtitutional rights of this kingdom in 
_ oppoſition to a late violent adminiſtration, hath been 
ſeverely proſecuted at law, and ſentenced to pay | 
heavy fine, and to ſuffer an impriſonment of twenty- | 
two months; ; that the unfair methods employed to 
convict your petitioner have been palpable and mani- 
feſt ; that the petitioner has always been your Majeſty's 
loyal ſubject, zealouſſiy attached to your illuſtrious 
houſe, and will remain the ſame to the end of his life; 
that he looks up to the throne only for that protection 
and juſtice, which eminently diſtinguiſb your Majeſty's 
royal character; that your petitioner with the. greateſt 
deference ſubmits the whole of his caſe. to your Ma- 
jeſty s conlideration, and . lopplicates your 
royal clemency. | 
And your petitioner, as in duty Ponhd, 


„ gag, 4 ALCOTT POT.. 5c: 

King's. Bench Priſon, © Mt ON WI L KES. | 
Nov. 28, 1768. ; | , | 
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4 Fam Th RIAL OF THE reg Quxsriox, OR 
THE RicHTs or ELECTION ASSERTED; AGAINST THE 
DOCTRINE OF INCAPACITY BY EXPULSION, OR BY 
RESOLUTION: UPON TRUE CONSTITUTIONAL PRINCI- 
PLES, THE REAL LAW OF PARLIAMENT, THE COMMON 

RIGHT OF THE SUBJECTS, AND THE DETERMINATIONS 

or THE HOUSE OF COMMONS, | 1 5 


In which two pamphlets, entitled, The Caſe of the late Mid- 
dleſex Election, Conſidered, &c.—And ſerious confiderations 
upon a late important determination, are very fully examined 
and 0 With ſome 0Cccasi0NAL STRICTURES, , 


Erga civitatem ac cives 4 optitne ille ſe 2 qui omni victoriæ quæ 
in Olympicis, 2li:ſ{que tam belli quam pacis certzminibus com- 
paratur, illam gloriam anteponit, quam Patriis Legibus miniſ- 4 
trando nanciſcitur, atque in hoc miniſterio cæteris omnibus | 
per totam vitam præſtare conabitur. 
PLAT, DE LEG. 


* 


F 15 people + 1 ſhall ever come to be in ſo : 
benumbed a ſtate, as not to feel, and to ſhew they | 

feel, any real invaſion of their eſſential rights and pri- 
vileges, the body politic muſt then be far advanced in 
a general mortification, that can end in nothing, leſs 
than the death of Liberty. An indifference, even to 
the great concerns of freedom, would be but a bad 
ſymptom in a free ſtate; and rather argue, that the 
conſtitution was not in it's natural ſoundneſs and vigour. 
Liberty and Power are naturally as jealous of one ano. 
ther, as any two ſtates can be of their ſeveral encroach- 
ments. They ought not, however, to part for ſmall 
bickerings, but ſhould bear little jealouſies vichout 
breaking from them. 


J ͤ ͤäöKTT TIO. 


That the liberties of this country are not yet arrived 
at the moſt dangerous ſtage of a decay, late occurren- 
ces have ſufficiently proved: And amongſt the ſigns of 

- the national —— of the value and importance of great 


R . . conſtitutional 
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donſtitutional rights, may be numbered two laboured 
publications, in defence of the late determination in 
the caſe of the election of Middleſex; the profeſſed 
deſign of both which is, to prevent the public from 
being miſled by thoſe wha have an intereſt to impoſe 
upon them, and to guard them againſt falſe repreſenta- 
tions, and alarms of vain apprehenſions. 


The authors of theſe two performances have ac= 
quainted us with their motives for ſending into the 
world their thoughts upon the weighty. ſubject they 
have handled. But there was no occaſion for an apo- 
| logy. The ſubje& is worthy of any pen; and thoſe, 
gentlemen had a right to ſupport an opinion, which, 
very probably, they had given in a ſituation of great 
reſponſibility. 


A queſtion that could fo divide the wiſdom of the 
nation, and that now engages the body of the people, 
is not a light matter. The proteſtation of almoſt all 
the repreſentatives of the landed intereſt, u pon a point 
reſpecting the rights of election, deſerves very ſerious 


Attention. Theſe are the vital parts of the conſtitution: 


If her cry is, Omnes jurant me Jovis eſe filium, [ed vul. 
nus hoc mortalem eſſe me clamat ; ſhe e to be heard, 
and her wounds healed. 


T be liberties of this 9 owe n to the parli- | 
amentary diſcuſſions and remonſtrances, on great and 
fundamental poins, controverted in former days, when 
the diſpute was between the pretended prerogative of 
| the crown, and the juſt rights of the ſubjear  _ 


Explanationsof that ſort cannotin thoſe days be repeat- 
ed. The revolution has taught the dulleſt apprehenſion 
the folly of ſuch unnatural ſtruggles. If our liberties ſuf- 
fer now, we muſt be the executioners ourſelves. Tis 
therefore but fit to warn one another of the danger to 
which the commonwealth may be * * 


% 
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the aiſdenduths or the miſapprehenſion of momentous 
meaſures in the ſtate. So far the author of the caſe 


bad reaſon to ſay, he performed the duty of a good ci- 


tizen, When on this occaſion, he ſubmitted to the judg- 


ment of the public, thoſe reaſons and authorities which, 
had brought conviction to his own mind. 


After his example, I propoſe to 5 , 19 55 


"and the writer of the ſerious conſiderations” have fa- 


vouret' us with; and, in doing it, I ſhall follow the 


author of the caſe, becauſe in that way, hardly any 
thing can be miſſed Wan. material to be obſerved tp: 5 
on the conſiderations. UE 1 10 We e ee 


*. 


In general, the caſe appears to me to favour much of 
that bias, which men of the law have been ſaid to have 


to their calling in the interpretations they make of the 
law. That ſort of art ſeems to have been uſed, which, 


able men in the profeſſion, ſucceſsfully employ to di- 


will juſtify itſelf ! in the ſequel, in which, for the ſake 


of perſpleuity, and to be more ng T 2 to < 


polen the following method: 
I. In the fic place, 1 ſhall take A 4 "ORE, of 


out what I apprehend to be a certain kind of confuſi- 
on, and ſome particular fallacies that run through it; 


by which the author's reaſoning may miſlead, but can - 


not, in it's own plan, be N than very deficient 
and inconcluſive, __ 


3h Secondly, 1 mall! more directly * 3 I "RY 
what is not the queſtion ; which will, in effect, only 
be to ſhew what the author ſubſtitutes f in room of it. 
8 III. Thirdly 
vor. „%% —ꝙp #3 


/ 


vert the attention from the eſſence of a difficult cauſe, 
by ſpeaking to points very capable of being well ſup- 
ported, but which have no real influence upon the 
merits of the queſtion under; trial. This obſervation 


the whole argument of the author of the caſe, and point 


* 
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III. Thirdly, 1 ſhall ſtate what the real queſtion is; 
| and; for preventing all ambiguity, ſhall nen the 
terms neceſſary to the underſtanding of it. . 


IV. Fourthly, I ſhall lay down what 1 apprchend to 
be the principles and grounds, pon which the queſ- 


tion ought to be tried. 


V. Fifthly, I ſhall endeavour te ro examine 1 queſ- 
tion as ſtated and explained po thoſe ; grounds. and 


principles. 


VI. And laſtly, I ſhall beſtow a few words, to point 
out the real inportance of the queſtion, and the danger 


of the propoſition, which I da the ene to 


prove to be erroneous. 


The firſt thing propoſed was tothlee: A colin ly 
of the whole argument of the author of the caſe, and 
to point out what J apprehend to be a certain kind 
of confuſion, and ſome particular fallacies that run 
through it, by which the author's reaſoning may miſ- | 


lead, but cannot, on its own Plan, be otherwiſe than 1 ve- 
7 deficient and inconcluſive.” 1 . 


Here 1 muſt content my ſelf with 1 25th, dnt 
obſervations, IE : 


Firſt, I obſerve that hs orofeſſed W Sd our au- 


thor is to vindicate from miſapprehenſion and miſrepre- 
' ſentation the late determination of the houſe of com- 
mons: and to this end he propoſes (pages 2 $ 3) 


* to ſhow from the records of parliament, and the 


4 authorities of law, that the houſe of commons is le- 

„ gally inveſted with the power they have exerciſed, 

, «© with reſpect to the late derermination of the cleQtion 
6 for middleſex. 


« Farther, chat on the general principles of reaſon 
5% and conſtitutional policy, they ought to have ſuch a 


Sh power: and that, in the inſtance in W they 
| | | havd 
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«© have exereiſed their power in a juſt and conſtituti- 
cc onal manner, not only according to the law and uſage. 
« of parliament, but in ſtrict conformity with the ad- 
66 judications in the courts of weſtminſter on ſimilar | 
66 occaſions.” 1 


If, by the firſt part, our 3 means no more 
than what he afterwards (at the top of p. 7) under- 
takes to ſhaw, not only from “ the authorities of the 
« moſt antient and reſpectable lawyers, but from the 
« records of parliament, that the houſe of commons 
« have firſt, the ſole and excluſive power of puniſhing 
« their own members as ſuch, either by commitment, 
«© expulſion or otherwiſe; and ſecondly, the ſole and 
« excluſive power of examining and determining the 

right and qualifications of electors and elected, to- 

« gether with the returns of writs for the election of 
« members; and, in ſhort, all matters incidental to 
« ſuch elections. I ſay, if our author means no more 
than this, there may be a conſiſtency in this argument; 


and all that can be ſaid, is, that the author is at im- 


menſe labour to prove two propoſitions which I ſhall 
not deny, even as laid down by himſelf. But if our 
author means, by what he propoſes i in p. 2, that he is 
to ſhow that the houſe of commons legally are, and 
ought to be inveſted with a power, ſimply by a vote of 
their own, to make a law of diſability, by which a per- 
ſon ſhall not only be deprived of his ſeat, but disfran- 


chiſed of his eligibility : I ſay, if our author means 


this, he means a very different thing from that he firſt 


mentioned: though, perhaps, a thing more conſonant 


to the profeſſed end and deſign of his under taking, 
And that this is what the author does mean and propgſe 7 
in p. 2, would appear from this very conlider ation, 

that nothing elſe is to his purpoſe. 


However, it is evident that what will prove the two 
points propoſed to be proved in p-. a will not prove 
| ff = 


* 
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1 
what, in p. 2, is propoſed to be. hm: if thereby it it 
meant what is laſt above ſuppoſed. | | 


There is therefore here a downright Aoi, of 


terms, or rather of ideas. And if the reader is not 
more careful to attend diſtinEtions, than the author hag 


been to make them, he will in a miſt of words, be 
carried away to a proof of propoſitions not controverted, 


inſtead of a proof of the ſole point in diſpute ; for 


evincing which the other propoſitions are of no avail. 


Secondly, J obſerve in farther confirmation of the 
alledged confuſion of our authors's arguments, that, 
after giving a detail of the proceedings in regard to Mr, 
Wilkes, which take up from the words above cited in 
p. 2, to the middle of p. 4, he there, by way of reſum- 
ing the thread of his diſcourſe, informs us, that © in 
te order to ſhow that the houſe of commons is legally 


& jnveſted with the power they have exerciſed on 
e this | occaſion, it will be neceſſary to explain the 


te nature and extent -of the, powers conſtitutionally 
« yeſted in that houſe;“ from which it is plain, the 


only way to know what power our author' s argument 


tends to ſhow.the houſe of commons to be inveſted 


With, is, by attending to his own account of the con. 
ſtitutional powers of the houſe, Accordingly, let it 
| be obſerved 1 in the e 


Third place, that all then account our author gives. us 
4 the conſtitutional powers of the houſe of commons, 


is this, © that jointly with the other two eſtates, 
4 they have a power of legiſlation, and that ſeparately 


e and independently they have a power of judicature;” 
and our author tells us, (bottom of p. 6) © it will not 
ce be material on the preſent occaſion, to enquire. into 
ce the various ſubjects over which the juriſdiction of 
cc the houſe of commons extends. It will be ſuffi- 
cc cient, with regard to the queſtion now under conſi- 
” ** deration, to ſhow (as above mentioned) that the wie ra 
\ RE N | 18 ave 
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4 have the ſole and excluſive power of puniſhing their 


c own members, and of examining and determining 
« as to election. Hence nothing can be more evident 
than this, that if the power of judicature in the houſe 
of commons, exerciſed in two inſtances, is nat ſuffici- 
ent to prove the houſe to be legally inveſted with the 
power they have exerciſed with reſpect to the late de- 
termination of the Middleſex ener it is not os 
ved. | 


A fourth obſervation to be made, reſpetts ihe: am- 
biguity with which our author expreſſes himſelf as to 
the law of parliament, of which our author makes a 
ſovereign ſpecifick that can diſſolve the moſt ſacred 
rights of the ſubject, if they are but thrown into his 
ſtate crucible, 


Our author 8 us (p. 1 at the beam) that, 
* the rule, and only rule, by which the power of ju- 
« dicature (of the houſe of commons) is directed, 1s 
* the law of parliament, which is part of the law of 
« the land.“ 


The pains taken to prove de Lord Coke, Lord: 
Cowper, Holt, Hale, and other judges, that there is 
a law of parliament, might have been ſpared.  T agree 
that the lex & conſuctudo parliamenti, is part of the law 
of the land, What it means, ſhall hereafter be conſi- 
dered, Our author intends to convey this idea, that 
the law of parliament is the only norma judicandi in the 
exerciſe of. the judicature of the houſe of commons; 
and, in p. 6. he teaches us that the law of parlia- 
* ment, in matters thereby cognizable, 3 is diſtinct from, 
* and independent of all other laws.” By which it is 
clear he intends, that the law of parliament is the mere 
will of the houſe. of commons. For, at the bottom of 
P. 12, he ſays, © let it be admitted for a while, that 
* expulſion does not of itſe}f create an incapacity of 
. being re- elected; yet ſtill it will appear, that the houſe 
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-< of commons not only as expoſitors of their own reſo. 
cc lutions, but, as expoſitors of the common and ſta. 
& tute law of the land, in caſes where their juriſdiction 
ct ig competent, have a right to declare, who are, and 
< who are not eligible as members of parliament,” 
« And that (he immediately adds) leads to the next 
ce propoſition, which is that they have the ſole Power 
« of determining all matters incident to elections.“ 
Which propoſition, though the only fountain from 
which the other doctrine is drawn, will juſt prove it as 
much as any propoſition whatever, the moſt remote 
from the ſubject. And the whole reſolves into this, that 
becauſe the houſe of commons are, as our author calls 
them, the ſole expoſitors of the law, they may make 
the law to be what they pleaſe. The doctrine is in 
the ſtile of the law of the twelve tables, uti dixiſſet, its 
jus eſto. But it is the reaſon of every law, that no man's 
will, nor the will of any body of men, except in a le- 
| giſlative capacity, ſhoud be a law, or ſhould, in _ 


cature, be a rule of judgment. 


Our author confounds the power with the exrciſe of 
| judicature. But they are very diſtinct. The power 
of judicature is juriſdiction, or the right to judge, 

The exerciſe of judicature is the giving of judgment, 
or judicial acts. The law of parliament may be, and 
it is, the only rule by which the Juriſdiction, or power 
of judicature of the houſe of commons is directed, i. e. 
ruled, modelled, aſcertained. and eſtabliſhed :- but the 
law of partiament is not the only rule by which the ex- 
erciſe of the judicature of the houſe of commons, mean- 
„ - their judgments or judicial acts, is directed. For 
the. rule of judging will be different, ſecundum ſubjeftan 
materiam. The very matter of elections, which is the 
peculiar of the juriſdiction of the houſe of commons, 
involves rights which muſt be judged ol b y the com- 


mon and by ne ſtatute law. LP 
„ 3 14 
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In the very paſſage of Lord Coke, which is our 
author's own authority, the poſition is, that © all 
« weighty matters in any parliament concerning the 

« peers of the realm, or commons in parliament aſſem- 
« bed, ought to be determined, adjudged and diſcuſ- 
« ſed by the courſe of parliament, and not by the 
« civil law, nor yet by the common laws of this 


realm.“ Now ſurely the ſucceſſion or right to a 


peerage, may be one of the weighty matters in parlia- 


ment moved concerning a peer of the realm, and it is 


ſo peculiar to the juriſdiction of the houſe of lords, that, 
no other court can meddle with it; but the common 
law of the realm would be the rule of judicature in 
that caſe. And moſt certainly (to uſe Lord Coke's own 
words) “ a pari ratione, the like is for the commons, 


© for au thing moved or done 1 in che houſe of com g 


© mons.“ 


Why then did our author aſs amdiguos terms? o on- 
ly becauſe they could miſlead, and clear expreſſions 


would have cut up the very foundation of his poſition. 


He would not plainly and directly ſay, the law of 
parliament was the only rule of the exeerciſe of the 


judicature of the houſe of commons. Common ſenſe, 
aſſiſted with a very little law, was ſufficienc to reject the 
notion. Yet what he had not courage to ſay, muſt be 


underſtood, or his argument was of no ſtrength. There- 


fore what could not be avowed was to be couched, and 
conveyed in a fog. For which reaſon he üſes che am. 


biguous term, power of judicature. 


Ti not unworthy of a remark too, that the words 


quoted by our author from Lord Coke, are not in that 


part of his treatiſe where he explains the le & conſue- 
tudo parliamenti; but are taken from the article in which 
he profeſſedly treats of the judicature of parliament. | 
But our author went ſo far forward in the book to find 
out the uſeful words, power of judicature, to join them 
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1 


1 what Lord Coke had ſome leaves before Aer 
ed as to the laws and cuſtoms by which, thę Court of 
-parliament in general, not the ROWS of c commons in 
Particular, ſubſiſts. Nine 10 448 | 5 55 


The inaccuracy of Tord Coke' 8 dietion; partly 
in the word directed, is even made ſubſervient to our 
author's turn. But Lord Coke himſelf explains that 
word by the other ſubſiſts, which cannot poſſibly be ap- 
plied to the excerciſe of judicature, or to any thing elſe 
but the conftitution and juriſdiction of the court of par- 
liament, i. e. of both houſes i in their ſeveral capacities 1 


It was not in the vie of Lord Coke to define the rule 
4 deciſion as to matters 0 be deen by the houſe . 
TO BIT Te. br rt A ? 7 of 


DE ts ns The whale paſſage which our > author has. OT Row will 
make this very clear. -* As every court of juſtice (ſays Lord Coke) 
„% hath laws and cutoms for its direction, ſome by the common | 
« law, ſome by the civil and canon law,ſome by peculiar laws and 
„ cuſtoms, ſo the high court parliament, ſuis propri:s legibus & con- 
« fnetudinibus, ſubſſtit cit is lex & conſuetuelo parkamenti) * that all 
« weighty mattes (in any parliament) moved concerning the 
& peers of the realm, (or commons in parliament aſſembled 5 
«© ought to be determined and adjudged, and diſcuſſed by the 
«© courſe of parliament, and not by the civil law, nor yet by the 
* common laws of this realm (uſed in more inferior courts, 

„ which was ſo declared to be ſecundum egen & conſuetudinem par- 
„ liamenti, concerning the peers of the realm, by the king, and 

and all the lords ſpiritual and temporal) and the the like (par: 
4% ratione) is for the commons, for any thing moved or done in 

* the houſe of Commons; (and the rather, for that by the law 

and cuſtom of p rliament, the king cannot take notice, of any 

© thiog ſaid or done in the houfs! of commons ; and every mem. 


©© ber of the houſe of '/parliamen: hath. a judicial place and can 
„be no witneſs.) And this is the reaſon t hat judges ought not. 


to give any opinion of a matter of parliament, becauſe it is ; 
, not to be decid d by the common laws but ſecundum legeme & con- 
I ſuetudinem parliamenti ; and ſo the judges in divers parliaments 
| « have confeſſed; (and ſome hold nn offence committed 

* 1 * 
3 The word, incloſed within the 0 are thoſe omitted by ou 


bo author, 1 ett 
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of nee or to aſſert that the law. of Deans 
was the only ſtandard for the exerciſe of their judica- 
ture *, but merely to declare that the parliament, like 
all other courts, has its own laws and cuſtoms by which 
its power is conſtituted, and its proceedings regulated) 
and that what . to the We of Parliament 

* 


« in any court, puniſhable by that court muſt be puniſhed, pro- 
<<. ceeding criminally, in the ſame court, or in ſome higher, and 
not in any inferior coſts and the court of en hath no 

"of higher, e ö | - 8 


Lord Coke here 3 col to a0 nature, ſubjetts, 8 | 
ties and exclufiveneſs of the juriſdiction of parliament, and the 
particular mode of its proceeding. by what is called the courſe 
of parliament, Its independency of the crown, and its ſuperio- 
rity to all other courts, he cheifly has it in his eye to eſtabliſli. 
What he ſays is applied equally. to the houſe of peers and the 
houſe of commons, and to all MATER of nn of judica- 
ture, or of enn | . 


* Our author, f in a -note;' mentions as a oof . the law of 
parliament is the only rule of the judicature of the houſe of com- 
mons, the record containing the anſwer given by the judges, 
when conſulted as to the releaſe of ſome members of the com- 
mons, impriſoned while parliament was not fitting, ** that it was 
* not their part to judge of the parliameat which was judge of 
© the law.” The commons would not now put ſuch a queſtion 
in the reverence of the judges, being: merely a matter of pri- 
vilege. But that the judges did then, as they would now, give 
an opinion upon a queſtion of law, when properly put to them, 
Lord Coke produces an inſtance, in the parliament begun No- 
vember 7, it Henry the VII. ** on the firſt day of which it was 
l reſolved by all the judges, as to all thoſe that were attainted of 
*© treaſon, and returned knights, citizens or burgeſſes of parlia. 
ment, that the attainders were to be reverſed by the authority 
of parliament before they could fit in the hoſe of commons, 
„ and that after the attainders were to be reverſed, both the 
lords and thoſe of the houſe of commons might take their 
«© places, for ſuch as were atainted could not be lawful judges fo 
long as their attainders ſtood in force: and thereupon the at- 
“ tainders were reſolved by act of parliament, and then (hey « 
bs Wok their e in Parliament.“ | 
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not to be meddled 4 any where elſe, but there 
proceeded in according to nn rules. 


Our e in ſome meaſure corrects Wil, for in 
p. 6, he fays ©* it is by the law of parliament, and by 


« this only that the houſe of commons regulate their 
proceedings, with reſpect to the various ſubjects of the 


be e they exerciſe. In the former poſition it 


e the only rule by which the power of judicature 
f the houſe of commons is directed.“ Theſe two 
things are very diſtinct, and would appear ſo more, if 
if it had been ſaid, that by the law of parliament they 


regulate their form of proceedings, which is all that 


the words can naturally mean. But it was intended by 
this as well as the other mode of expreſſion, impercep- 
tibly to inſinuate, that the houſe of commons has no 
other rule by which to judge or determine in any cauſe, 
but the law of parliaments: and that our author takes 
care to make ſuch a rule as excellently ſuits his own 
purpoſe. For if he is dark and ambiguous in his uſe 
- or application of the law of —— he is not more 
clear in definition of it. 1 7 


In p. 6, he ſays, che law of ns may be 

< conſidered as compoſed of two branches, iſt. the 
© rules, orders, cuſtoms, and courſe of the houſe, with 
cc their expoſitions of, and decifions upon the law, with 
t reſpect to matters within their juriſdiction,” The | 
ſecond branch compoſing the law of parliament, con- 
. fiſts, (according to our author) “ of the ſtatute law of 
< the realm, ſo far as the ſame regards the houſe of 
10 commons, or the juriſdiction thereof.” _ 


That the rules, orders, cuſtoms, and courſe of the 
houſe, are the law and cuſtom of parliament, ſhall not 
be diſputed : but what makes their expoſitions of, and 
decifions upon the law, part of the law of parliament, 
I know not: unleſs it be our author's own doctrine, that 


the houſe, “ as n of their own. reſolutions, 
| | and 
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« and expoſitors of - common and ſtatute law, have 


c a right to declare, who are, and who are not eligible 
« as members of parliament.” 


The decifions of the houſe in' matters of elections, 
were ſo little a law to themſelves, till an act of parlia- 
ment made the laſt derermination final, that the vari- 
ation of them was a public reproach. 


But our author has a curious method of proving, 
that the deciſions of the houſe of commons are part of 
the law of parliament. « The cuſtoms,” (ſays he) 
© courle and common judicial proceedings of a court, 
cc are the law of the court, of which the common 
ce law takes notice without alledging or WG any 
ce © uſage or preſcription to warrant them 


The form of judicial proceedings may be, in ſome 
| ſenſe, the law of a court. But the decifions or deter- 
minations of a court are not the laws of a court, ſo 
much as they may be ſaid to be the law of the land, if 
they are at all law. And nobody, I believe, ever heard 
of notice being taken of a deciſion, as a court takes 
notice of an act of parliament, which it is pars judicis 
to do. As to alledging or pleading an uſage or pre- 
ſcription to warrant decifions, or to warrant the cuſ- 
toms and courſe of a court, it is hardly intelligible. 


To clinch the matter however, our author, i in the 
next paragraph, ſays, © that the courſe of any particu- 
lar law, and that the determinations of a court make part 
«© of the law of the land; has been held from the ear- 

< lieſt times, ſo far back even as the year book of II. 
% Edward;”——In the former citation the judicial pro- 
_ ceedings of a court were the law of the court, Here, 

the thing really intended conveniently-creeps out of its 
ſhell of ambiguity, and we are told in plain terms the 
determinations of a court make part of the law of the 
land. The confufion runs between the law of a court, 
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and the law of the land; between. common judicial a 


proceedings which ſignify the form only of proceed- 


ings, and the determinations of a court. The end of 
all which, is to make part of the Gecifons of the 
houſe of commons the law. of parliament, and conſe- 
quently the law of the land, becauſe the determinations 
of a court, (ſays our author) make part of the law of 
the land. | 


A ſeries rerum fr OE in a limited ſenſe may be 
conſidered as law, becauſe courts are very cautious in 


departing from what is eſtabliſhed by long practice; 
the law in its humanity judging it better, in ſome caſes, 


even to adhere to confirmed error, than to ſhake foun- 
dations upon which the people, truſting to the authority 
of deciſions have built. But no lawyer ever aſſerted, 
that determinations of a court abſolutely, and in the 


abſtract, were law: and if a year book older than King 


Alfred had ſaid ſo, it only ſpoke inadvertently. Very 
grey hair'd determinations have yielded to principles, 


when they came to be farther examined and better un- 


derſtood. But of all determinations in the world, thoſe 
of the houſe of commons, in matters of election, in 
paſt times, had the leaſt claim to this priviledge, the 


fluctuation of which was a very taunt and a PR 
till an act of parliament interpoſed,” 


1 


The poſition of our author needed ſome Wan- 
tion, and he has given it in the following words. 


"168 Thus the rules, orders, and courſe of the houſe of 

« commons, with their expofitions and deciſions on 
c matters coznizable before them, are as mich the 
« law of the land, as the rules and orders of the court 
« of king's bench with their. determinations, are the 
« law of the land. Nay ſuch proceedings and deci- 
ce ſions of the houſe of commons, are in truth more 


e binding than thoſe of the courts at Weſtminſter, be- 
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The determinations of the court of king” s bench, 
or any other ſuch court, are law in the ſenſe which 
has been mentioned, and in that only. To their ſupe- 
riority in point of uniformity and conſiſtency, we refer 
the compariſon between them and the determinations 
of che houſe of commons, before the act of parliament 
put a ſtop to their ſhameful variation. Though fub- 
ject to no appeal to any other court, they were con- 
ſtantly liable to, and affected by appeals from the houſe 
at one time, and in one cauſe: to the houſe at another 

time, and in another cauſe: an appellate juriſdiction, 
of all others the moſt dangerous and found in ex- 
perience to be the moſt deſtructive of the end of judici- 
al determinations, which is to do juſtice, to quiet minds, 
and give Rabilty to 8 rights and poſſeſſions. 


With regard to our author” s ſecond branch of the 
law of parliament, it is a diviſion, that inſtead of diſ- 
tinguiſhing, does moſt effectually confound the thing- 
profeſſed to be ſeparated. I can hardly make ſenſe of 
the ſtatute law being a branch of the law of parliament 
in the ſenſe in which our author uſes the laſt term, 
namely as in contra-diſtinQion to every other ſpecies of 
law. But if he allows the ſtatute law to be part of the 
law of parliament, ſo far as it regards the houſe of com- 
mons, or the juriſdiction thereof, it is difficult to con. 
ceive, how he can exclude the common law from be. 
ing alſo a part of the law of parliament under the 
ſame limitation: For it cannot be denied that the com- 
mon law is of equal force with an act of parliament. 
And it is jeſt to ſay, the common law does not regard 
the houſe of commons, or the juriſdiction thereof as 
much as ſome particular ſtatutes do. Our author, 
however, had-a very good reaſon, which will borealis; 
appear, for not including the common law in his defini- 
tion of the law of parliament. , The real truth is, nei- 
ther the ſtatute law nor the common law are, in any pro- 
per ſenſe, part of the lex & conſuetudo parliamenti, though 

that may; N enough be faid to be part of the 
| 5 ; | common 
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160 J 
common law of the land. But both the ſtatute law 
and the common law are a law to parliament, as well as 
to inferior courts, when they are the law of the ſubject 
upon which the PI of . un of Parlia- | 
ment is exerciſed. | | 


Our anxiety to ſet our author's doch, as to the 45 


ture of the law of parliament, in its true light, has 


drawn out this laſt obſervation to an r length. 
We now proceed. 


Fifthly, to obſerve u pon the general ſcope 4 our au- 
thor's argument, that we do not perceive the occaſion 
there was for the proofs he has brought to eſtabliſh the 
power of expulſion, and therefore paſs over the pages 


occupied therewith. Neither can we find that he has 


given any thing like an argument upon the more ma- 
terial head of incapacity or diſability, but two. The 
firſt is, that expulſion by. neceſſary conſequence and ex 
wi termini includes incapacity, the illuſtration of which, 
fills from the top of the gth page to the bottom of the 
12th, but proof or authority there is none offered. The 


| ſecond is, what was before mentioned, that, © admit- 


6 ting expulſion does not create incapacity, the houſe 


% of commons have a right to declare who are, and who 
cc are not, Eligible as members of parliament,” which 


is the doctrine laid down at the bottom of page 12. 


How far this is a proper method of vindiczting the 
proceedings of the houſe of commons, it is for our 
author to conſider. But it is clearly changing their 
ground, as they have laid the incapacity upon the 
expulſion. Perhaps our author thought this foun- 
dation needed to be ſtrengthened. 5 


In ſupport of the doctrine in the ſecond 5b 800 
we are referred to nothing but this ſingle propoſition, 
ce that the houſe has the ſole and excluſive right of de- 


60 . all matters of, and incident to elections | 
| | c and 


N 


« and returns.” To eſtabliſh which nnn a: 
number of e and caſes are cited, which fill 
up from the top of page 13, to the bottom of page 30. 
But with theſe authorities and caſes we have very little 
to do, as we do not diſpute the propoſition itſelf. What 
we have to obſerve is, that our author has placed the 
eſſence of the propoſition in the excluſiveneſs of the 
juriſdiction, whereas the moſt eſſential part of it is the 
object of juriſdiction; namely the qualifications and 
diſqualifications of the electors and elected: And the 
point is, whether the right to judge of theſe reaches to, 
or includes a power to incapacitate or diſable; or what 
is meant by declaring who 0 or are not eligible. 
The authoritigs which prove the excluſive juriſdic- 
tion of the bouſe of commons to judge of the qualifi- 
cations of the electors, conclude nothing to the power 
of incapacitating the elected. Thus at once, we get 
rid of all the caſes from p. 1 3, to p. 26. As to the 
qualificat ions of the elected, it is ſaid (p. 26, med.) 
_ « the right of the houſe to decide with reſpect to them 
e was not in any of the caſes diſputed.” But then it 
remains to be ſetcled, what is implied in deciding upon 
the qualification and diſqualification of the elected. 
And this muſt depend upon the ſenſe in which the 
words qualification and diſqualification” are taken, 


If qualification and diſqualification of. the elected, 
are quite ſynonymous terms with a capacity and 1 incapa. 
city to be. choſen ; and deciding upon the qualification 
and diſqualification of the elected, is a convertible 
term with declaring, or by declaration, making one 
eligible, or not eligible; then it may be enough to ſay, 
the houſe of commons are admitted to have the ſole 
right of nnn N take IIS Ge 
elected. | 


Suchan em or Jn of- terms however, © 
not being ſelf it 1s not unreaſonable to demand 
of 1 ſome 


% 


* 
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— authorities; 3 and without authorities, no one is 
at liberty, in argument, to uſe the * teme ais 


eee Which compels me for a 


Sixth obſervation, to put our Autbör ir. mind, that 


this is one inſtance more, in which he has egregiouſly 
 treſpaſſed in the article of confuſion of terms; and 
that his argument muſt neceſſarily, from that very cir- 
cumſtance, be looſe, deficienc and inconclulive. 


It has already appeared i in the different places _ 


have been occafionally cited, that our Author's general 


propoſition is this; That the houſe of commons 


e have the excluſive power of examining and deter- 


<6 mining the rights and qualifications of electors and 
te elected.“ —page 13th. Which is formally ſtated, 


as cenvertible with the right of the houſe to declare 


who : are, and who are not eligible; becauſe in ſupport 


of the latter, the former is undertaken in the ſame 


page 13, to be proved, and is the only proof of it. 
Again, in page 26, Ir 1 is the © right of deciding 


6 with reſpect to the qualifications of the elected.” 


which! is ſaid not to have been . But inſtantly, 


© + WJ *% 


and incapacity fibſtiegtel | in room 6f gudnfiedtion 


and diſqualification, and uled exactly as ot t the ſame 
import. Thus, ſays our author, (page 275 at the top) 


«© When the body which expelled him is diſſolved, 
cc his capacity of being elected revives. The incapa- 
-pacity is not perpetual,” And but two lines lower, 


the! term diſqualify is reſumed as equipollent. “ the 
«© houſe of themſelves can diſqualify any member.“ 
And again in the next paragraph, the term diſqualify 


is repeated, and applied with the ſame indiſcrimina- 


tion, in theſe words. By their reſolutions ar | 
„ perſons. of various claſſes are diſqualified.” . Wile 


It is nevertheleſs evident, that thoſe. terms: are of 


the utmoſt importance in the argument. They enter 


1.8 


the very eſſence of the queſtion. Let our author con- 
founds, changes, and alternately uſes them, without 
offering, or having to offer, one ſingle authority to 
warrant it. The reaſons will hereafter appear, why 
this promiſeuous application of the terms cannot be 
admitted of. At preſent we ſhall only ſay, that where 

terms are promiſcuouſly uſed, without ſettling or affix- 
ing their preciſe ſignification, it is impoſſible the ar- 
gument can proceed with real force, or conclude to 
fair demonſtration. In farther confirmation whereof, 
we may obſerve, | | 


Seventhly, That our author alſo introduces forfei- 
ture, as another equivalent- term, mixed up in the 
jumble, with diſqualification and "incapacity. He 
confounds a judgment or ſentence of the houſe of com- 
mons, applying or giving effect to a forfeiture in- 
curred by law, as the Tame thing, and of the ſame 
import, with their making an incapacity to be choſen 
by their own declaration or reſolution. © Thus in 
page 27, after aſſerting, as before mentioned, that 
« the houſe of themſelves can diſqualify any member 


„during that parliament, he adds, as the reaſon 


or proof of that aſſertion, That whatever ſort. f 


« a right, the right of being elected is, it may, like 
« ather rights, be forfeited by .crimges and miſde- 
% meanouts, and. (lays our author) Who ſhould 
judge of thoſe cauſes of forfeiture, but the body 
« of which he is a member? —— As if judging of 
a cauſe of forfeiture incurred by law, was nothing 
Maga from making the cauſe of farfeiture without 
any other law, but the ſentence or reſolution which 
inflicts it; than which nothing can be more abſurd. 


It ſeems therefore to be totally beſide the purpoſe, 
what our author proceeds in the very next line to ſay, | 
that „ indeed the right of juriſdiction in the houſe 


ce of 1 in this eſpe, is ſo fully eſtabliſhed 
Vor. III. e 
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5 ho which, beſides cheſe derne diſqualifications 


1 


te by immemorial uſage, that it cannot be diſputed 4 


e«« without controverting the fundamental principles 
& on which the law of the land depends.” -From 
this the only thing to be collected, is irreſiſtible evi- 
dence, that our author means by the right of 
judging of a cauſe of forfeiture, the ſame thing with 
the “ right of deciding with reſpect to the qualifica- 


tions of the elected; which in the preceeding page 26, 
he informs us, had not been in any of the caſes 
© diſputed.” Accordingly upon that principle, and 


in confirmation or illuftration of what he ſays in page 
275 as above- cited, “that the right of juriſdiction 


© in the houſe” of judging, of cauſes of forfeiture, 


«was ſo fully eſtabliſhed by uſage,” he proceeds to 


mention that the houſe, as. appears from their jour- 


«. nals, have determined with reſpect to the quali. 
<, fications of the elected, from time to time, down 
“from the year 1553, to the preſent period; And 
c it is (he adds) by their reſolutions only, that 
«« perſons of various claſſes are at this " NES wat 
© fied,” Which leads to this 5 | | 


Eight obſervation, that whereas our e 8 general 
poſition is, „ that the houſe of commons has the ſole 


1 right ob deciding upon the qualification and diſqua- 


lification of the elected, - upon which alone he reſts 
_ the proof of this other propoſition, © that the houſe 
« have a right to declare who are, and who are not 
eligible as members of Parliament:“ when he gives 
us a liſt as he here proceeds to do in page 27, and 
down to page 32 of the various clafles of perſons, who 
by the reſolutions of the houſe of commons only, are 
at this day diſqualified ; or, as he immediately expounds 
the term, are by their reſolutions not eligible, ſuch as 
clergymen, judges, &c. or when, as he expreſſes him- 
ſelf in page 29, he gives us © various other inſtances 


the | 


268 J 


e the houſe have determined and adjudged with reſpect 
to the qualifications of the elected, adjudging per- 
<« ſons. not to be eligible:“ I ſay, when our author 
does this, it will be neceſſary, in conſidering his liſt and 
inſtances, carefully to attend and diſtinguiſh to which 
particular ſpecies of non-eligibility, (which is a term 

that comprehends every thing) ranked under the genus 
of decifions upon the diſqualifications of the elected, 
the inſtance produced refers and belongs. For as our 
author has, by a juggle of words, confounded under 
one generick deſcription of deciſions upon the diſqua- 
lifications of the elected, every particular ſpecies of 


5 diſqualification, properly ſo called, and every ſpecies 


of incapacity, and alſo forfeiture, and that ſort of diſ- 
qualification, which T ſhould term diſability, and non- 
egibility by mere declaration or reſolution of the houſe 
of commons: It is plain, that in an accurate diſcuſſion 
of this ſubject upon the preciſe and diſtin& terms, no 
inſtance or claſs of inſtances can have the leaſt perti - 
nence to the real queſtion, but ſuch as ſpecially belong 
to that ſort of diſqualification or non-el:gibility, which 
ought to be termed. diſability by the mere reſolution ; 
or declaration of the houſe of commons. It is evi- 
dent that every inſtance of diſqualification, incapacity, 
forfeiture, diſability, or non-eligibility, ariſing from 
any cauſe external to the reſolution or declaration of 
the houſe of commons; or ſpringing out of any law 
or conſtitution antecedent to, and independent of ſuch 
reſolution is totally foreign to the preſent diſpute. 
Whether, or how far, the inſtances given by our 
author in his liſt do, or do not belong to the one or the 
other of thoſe deſcriptions, will be examined hereafter, 
We are at preſent only ſpeaking of the general con- 
ſtruction, ſcope, and tendency of our author's reaſon: ; 
ing: and it is ſufficient to have given this hint of the 
caution neceſſary to a juſt conſideration thereof. That 
we do it not without reaſon, will be ſtill more manifeſt, 5 


when we farther obſerve, 1 in the Ents | 
L 2 5 Ninth 5 


* —— . — 
„ — —— —-— — — — —ę—— on — 
: 
. 


173064]; 
Ninth place, that nothing can be more vague, looſe 


and confuſed, than our author's expreſſions as to the 


declaration or decifion of the houſe of commons, by 
which this incapacity is made, or, in his language, is 
declared ; although Upon. this very thing, his whole 
m_— hinges, and it's force entitely depends. 
Our author has given it no leſs than three or four 
different turns, and all of ſuch different import, as moſt 
materially to affect the queſtion. In page 10. F. pe- 


nult. he ſays, the houſe may declare who by law are 


not to be choſen ;” ſecondly, at the bottom of page 
12, he ſays, (leaving out the words, by law)** the houſe 
& haye a right to declare who are, and who are not eli- 
4e gible, as members of parliament.” —Thirdly, in page 
27, at top it is ſaid, “ the houſe of themſelves can 


2 diſqualify any member; tis indeed added, dur- 


& ing that parliament,” but the length of time is 
not of the eſſence of the queſtion. Here too, alſo, 
may be obſerved, fourthly, what is ſaid page 30, &. pe- 
lt, That this houſe “ have excetciſed the right of 

* adjudging and declaring the incapacity of being 

« often, not only as expolitors of the written, or 
« ſtatute law, but even where the law has been filent- 
2 Ly have adjuded perſons incapable of being elect- 

& ed, from the particular circumſtances of the caſe, 
80! wad upon general principles of conſtitutional poli- 
« cy. And laſtly, what is mentioned, page 27, 
That © it is by the reſolutions of the houſe only, that 
& perſons of various e are this Fay N 
« . 


2 The judicious evils will Ga dt theſe Va- 


tious modifications of this declaration of diſqualifica. 


tion, the houſe of themſelves can make; for the ſeve · 


ral ſhades differ exceedingly, and the variety of 'expreſe 


fhon is not a little ng, in an argument which 
requires the niceſt precifion, and the force whereof de- 


; þ 


mY 
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pends entirely on the terms of the queſtion, Light 
and darkheſs do not more diſagree, than thoſe different 
kinds of declaration, or adjudication, which our author 
has heaped together. Nor can latitude or indiſtinct- 
neſs of expreſſion, be more induftriouſly uſed to dar- 

| ken and confound a ſerious and AG ane on. 
9 a 


Tenth abſervation, I cannot help taking natice of 
one particular part of our author's reaſoning, though 
very unwilling to lengthen out this part of the work 
with triftes below obſervation, Page 27, at the top, 
our author is pleaſed to expreſs himſelf thus: © None 
c can ſay that, in the preſent inſtance, the right of 
ce being elected is taken away; for in truth it is only 
ſuſpended, during the exiſtence of this Parliament. 
Now this is clearly making the term or endurance of 
diſability, the ſole foundation of the. power from 
which it is derived; which is an origin of juriſdiction, 
I am not acquainted with, and muſt, I think, be fin- 
gular 1 in the houſe of commons. ih other courts, it 
is the juriſdiction, which warrants the act, and not | 
the act, which founds the juriſdiction. | 


But, waving this, it appears to me chat our + onthe: 
is rather too ludicrous here for the ſubje& he is upon. 
He ſtrangles the conſtitution, only it is with a ſilken 
cord; as if the ſound of the word ſuſpend could di- 
miniſh the effect of a real deprivation, or ſweetening 
the potion deaden the poiſon, With the ſame breath 
that our author tells us the right is only ſuſpended, he 
gives the act its true denomination, when he ſays in 
the next line, the capacity will revive—and the incar 
* pacity is but temporary” adding at the ſame time 
15 harſheſt of all names, when he calis it a ** forfei. 
ture.” I know not what comfort it would be to a per- 
ſon unfortunate enough to be ſhut up in a dungeon, ta 


rel him his liberty was not taken away, but only ſul- 
L 5 „ pended, 
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pended, becauſe he was adjudged to be Wir im bel for 
no more than ſeven years; or to alleviate the lofs of an 
eſtate, by informing the ſufferer the enjoyment of it 
was only ſuſpended, becauſe it was forfeited no longer 
than during the exiſtence of ſeveral genetations. It is 
not in words to alter the nature of things. The right 

in queſtion is taken away effectually, though not for 
ever. And if to make the incapacity perpetual, is, 
what our author ſays, in the better opinion, perhaps (for 
he is very cautious in his expreſſion) an act of parlia- 
ment only is ſufficient, it may merit the enquiry we 
ſhall hereafter beſtow upon it, how any thing but an 
act of Parliament, or ſome other law of equal force, 
can take it away for any ſpace of time; ſince as the 
Jogici ians ſay, majus aut minus non varient ſpeciem. 


I am glad to conclude this firſt and moſt diſagreea- 
ble part, by only farther taking notice in the laſt place, 
that our author has, I think, unſucceſsfully endeavour- 

ed to avail himſelf of inaccuracy at beſt, which he im- 
putes to the advocates on the other fide of the queſ- 
tion, when he tells us, p. 26, « they contend that the 
right of being elected is a common law right, of 
ec which no man can be depri red but by act of par- 
liiment.“ Who is alluded to I know not. The right 
in queſtion, is derived from the conſtitution, in which 
the people of England have an inheritance, as they have 
in the ordinary courſe of juſtice, which the commons 
of England have called the common birth right of the 
ſubject. An act of parſiament itſelf to take away the 
common birth right of the ſubject, would be an act to 
take away parliament and the conſtitution wholeſale. 
But common right may be limited or taken away by 
operation of law and change of circumſtances in "ue 


„ perſon of any individual. 


Our author's anſwer to what he ſays is contended 
for, i is but a poor one. He ſays, “ in the firſt place, 


& it is 0 a propoſition for granted, which may 
_ lafely 


wy 


o tend 


- 
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e ſafely be denied, becauſe the right, as was ſaid in 
« the caſes here cited, is a parliamentary right, to be 
« execrciſed, only in parliament, and therefore cogniz- 
ce able there only, where the duty is to be executed.“ 
That is but jargon. The right of being elected is a 
common law right in its origin and foundation, and a 
parliamentary right in the ule and excerciſe of the ca- 
pacity conferred by the election; that is, the right of 
ſitting and voting in parliament. The right of being 
elected can be excerciſed no vtherwiſe than by enjoy- 
ment, and it is not enjoyed in parliament, but in the 
community,—as a right of citizenſhip. . It exiſts be- 
fore, and together with, the right of memberſhip when 
choſen, and ſubſiſts after that ceaſes. It is the commoa 
right of the ſubject, and it is ſo deſcribed by Lord Coke 
and Dr. Blackiſtone, both of whom aſſert, that every 
ſubject of the real (not diſqualified by law) is eligible 
of common right. 


The author's other anſwer, that the rakes is not tak 
en away but ſuſpended, merits no more attention than 
has already been paid to it. 


The remaining part of our author's performance 
from p. 31, to the end, being only to prove that the 
ſole right of judicature in matters of election, ought ' 
to be veſted in the houſe of commons, and that the late 
determination was agreeable to adjudications in Weſt- 
minſter hall; it is unneceſſary to make any obſervations 
thereupon: becauſe the juriſdiction itſelf is admitted and 
the property of it aſſented to. Nor would J wiſh it to 
be taken away, even becauſe of errors that have been 


committed in the exerciſe of it. On the contrary, I 5 


ſubſcribe moſt heartily to all the authorities cited by 
our author in ſupport of the excluſive right of judica. 
ture in the houſe of commons: And I honour as high - 
ly as he can, the firmneſs with which they have reſiſted 
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every attempt to invade their juriſdiction in FREY of 
election, and have alſo afferted their ſole right to order 
writs for filling up vacancies during the ſubſiſtence 
of Parliament.” Theſe I confider to be fundamental 
rights of the houſe of commons, and eſſential to that 
great right of the people the freedom of eleCtions. 


With regard to the other matter of compariſon 


with the adjudications in weſtminſter hall, I am rea- 


dy to admit, that where there is a clear legal incapa- 
city, votes given to the perſons incapacitated, may be 


conſidered as no votes at all, if they are knowingly ſo 


given, becauſe ſuch is the ſummun jus of the caſe : 
and therefore the queſtion here, is, as to the inca- 
pacity. itſelf, which brings US, as Was e in 
the 


Second place, more dect a f. to how 
what is not the queſtion, which (as I ſaid) will in effect 


only be to give that which our author erroneoufly ſub- 


ſtitutes in place of the true Wee or by which he 
diverts from it. And | 


| Firſt, it is not a 18 at leaſt i it is not a Aſtin Rate 
of the queſtion, which is included in the propoſition 
with which our author ſets out, as the thing he is to 


prove as deciſive, namely, chat the houſe of com- 
* mons is legally inveſted with the power they have 


« exerciſed, with reſpect to the late determination of 


the election for Middleſex, and that they ought to 


* have fuch a power; and, in the inſtance in queſtion, 
% have exerciſed their power in a juſt and conſtitutio- 
cc nal manner.“ The ambiguity lies in the term, 


A 


power of determination. And we refer to the general 


obſervations which have been made. 


S's 


Secondly, The queſtion it not, nor is it any queſtion, 
or of the leaſt influence upon the pteſent debate, whet- 
her there be ſuch a thing a8 the law of parliament, 

Or 
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= it . of the law of the land. Both are ad- 
4 And ſo far as it is of uſe in this queſtion 
to know what the law of parliament is, or in what 
ſenſe it is the law of the land, our author has given 
ſo very imperfect an account of either, that it cannot 
be learned to any e from all he has. . 
Neither _ _. 


"Thirdly, is it the queſtion, deter the houſe of 
commons has the ſole and excluſive power of puniſh- 
ing its own members as ſuch ; which is the firſt clear 
and direct propoſition our author needleſsly employs 
himſelf in proving. For this power is not denied to 
be inherent. in the conſtitution of the houſe; as indeed 
ſome internal power of correction ſeems to be incident 
to every fociety, Nor is it of any conſequence, to 
diſpute in this caſe about the modes of puniſhment 
ſpecified by our author, viz. commitment, ſuſpenſion 
and expulſion. What the otherwiſe” he adds may 
be, I know not. The power of expulſion is the only 
thing we have to do with at preſent, And, I take for 
granted, it is generally conceded, or at leaſt not diſput- 
&. as ſtanding on the moſt antient, conſtant, and con- 
tinued practice, which does, I think, eftabliſh it as the 
E and uſage of parliament 1 | 


* As to commitment, there is no doubt, ſuſpenſion fo far as it 
means a ſequeſtring till trial, and which muſt always be the effect 
of commitment ; or if it means, excluding from fitting while'the 
very externals of the return, or right to ſit, are queſtioned, 
which was antiently done by a recommendation to a perſon to for- 
bear to come into the houſe; and at this day is done in the caſe 
of double returns, by declaring both members to withdraw : 
ſuch a ſort of ſuſpenſion I can underſtand, _ Nor will I deny but 
the houſe has 2 farther han this under the idea of ſuſpenſion 
as a puniſhment: as indeed what have they not done! but from 
our author's own "iſt, the word ſuſpend has not been uſed in 
this century, and but orice for an hundred years back: and it has 
been uſed ofteneſt at leaſt, in the other ſenſe I have above men- 


tioned, x merely to ſequeſter, If the queſtion were now uſed to 
: DOT 3 


Fourthly, the contin is not whether the houſe of 
 Tommons has the ſole and excluſive: power of examin- ' 


| ing: 


occur, I am apt to think ſuſpenſion, as a caption, would be 
found not to be a conſtitutional proceeding, or authorized by the 
law of uſage of parliament, but rather as an anomalous and un- 

neceſſary mode of correction, affecting the conſtituents and the 
whole kingdom, who are not to be puniſhed by the want or mu- 
tilation of parliamentary repreſentation for the fault of an un- 
worthy member. . | 


With regard to expulſion, I ſhall ſay a few words more, — 
cauſe I know there has been an inclination with ſome to ſhades 
of a particular opinion about it. It does to me appear to be too 
late now to call in queſtion the power of expulſion, ſuppoſing 


there might have lain objections to it at firſt. It is ſo rivittd in 
practice without contradiction or controul, as to have become 
in my opinion, fairly the law and uſage of . For my 


own part, I have no objection at all to it; and I ſhall have oc. 
ſion by and by, in explaining the nature and end of expulſion, 


to ſay what may probably juſtify the expediency and neceſſity of 


the power. I know it has been ſaid, and not without fonje ap- 


pearance of plauſibility, that expulfion is a power the houſe of 
lords has never excerciſed upon any of its members, except in 
the caſe of Lord Bacon; though the purity of peerage, being 


the higher orb, and of a yet brighter tint, ought at leaſt to be as 
refined as that of the commons, ſeeing it gives not an elective, 


but a perpetual voice, not only in the legiſlature, but in'the laſt 
reſort. of all judicature both civil and criminal ; where the 


. peers judge not even upon their oath, but upon their honour, _ 


which is ſo ſacred and delicate, that *tis ſaid a peer may, 
in a caſe of property vote even in his own cauſe. ' The 
houſe of lords certainly did by their ſentence againſt Lord Chan- 
cellor Bacon, deprive him of his ſeat in the houſe, declaring him 
not only unworthy of his office, and of having a place in the 
houſe of lords, but alſo incapable of holding any other office or 
place, and impriſoning him during the king's pleaſure, which 
was of itſeif one way of ſequeſtring him from parliament. It is 
alſo true, that in the caſe of the Earl of Danby in the reign of 
Charles II. when the peers, for fayouring the kings particular 
views, wanted to ſtop the proſecution of the earl by impeach- 
went, they made an offer that he ſhould, among other things, be 
made for ever incapable of all offices and emplryments, and of 

2 in the houſe of peers : But OT propoſed to do it by bill, 
| | 1. | ice 
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ing and determining the rights and qualifications of 
electors and ' Slefted, W with the returns of writs 
for 


g 1 


a draught of which ther produced in a ci. with the 
commons. The commons however were not ſatisfied with ſuch. 
a bill, for which they had their own reaſons. And afterwards, , 
hen the lords ſent down to the commons a bill they had paſſed 
for the baniſhment of the earl, it was again offered, to appeaſe 
the wrath of the commons, that Lord Danby ſhould be degrad-' 
ed from his peerage, as well as baniſhed : but the commons re- 
jected the bill and not liſtening to the offer, ordered in a bill of 
Attaindes, the earl having by that time withdrawn himſelf. 
This caſe therefore may ſeem to prove rather the greater pro- 
perty, if not the neceſſity, of an act of parliament; inſtead of 
a judicillf ſentence of the houſe of lords, for depriving a peer of 
a ſeat in the houſe. But it would alſo ſeem to prove the ſame as 
to the other pains and penalties propoſed to be inflicted on the - 
Earl of Danby : which runs quite counter to the ſentence of 
the houſe of lords againſt Lord Bacon, the legality of which is 


hardly to be given ups eſpecially conſidering that the lords 
have pronounced the like ſentegces upon commoners; particu- 


larly in the cafe of Sir Giles Monpeſſon, whom the houſe of 
commons expelled, and referred to the lords for farther puniſn- 


ment upon their complaint. In the lateſt caſe of the kind that 
has occured, the houſe of peers upon the trial of a noble earl, 


who held the ſame high office with Lord Bacon, for offences Wine. 
what of the ſame complexion, did not chooſe to follow the exam- 
ple of Lord Bacon's ſentence as to excluſion of incapacity. For 
which no doubt, the houſe had its particular reaſons ; but they 
might be, and, from the circumſtances, probably were ſuch as 
bore no relation to 'any queſtion as to the power excerciſed in 
Lord Bacon's caſe, The judgment therefore in that laſt caſe is 
no authority either way: And the point muſt remain in its pre- 
ſent ſtate of unceriainty till farther cleared up: Which for the 
honour of the peerage, it is to be hoped, there never may be an 
occafion for. If, having one clear example, we might preſume © 
to venture an opinion, I muſt confeſs, I think the juriſdiftion of 
the honſe of Lords implies ſo much of the higheſt power that the 
rule, majus includit minus, muſt have place. Nor can I ſee any 
good reaſon why the houſe of peers ſhould not have this po- 
wer over their own body. There ſeems on the contrary to be 
cogent motives of public juſtice, why they ſhould have it for this 
moſt eſſential purpoſe, of preſerving the fountain of judgment, 
in which the ſtate, and all the ſubjects of the kingdom are deeply 
nterelied, pure and untainted. At the ſame time it may not 
| be 
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for the election of members, and, in ſhort, all matters in 


cidental to ſuch elections: the probf of which, as our 
author's ſecond” direct, and indeed his chief poſition, 
conſumes above half of his performance. For this 
propofition alſo is admitted. What the nature and ex- 


tent of the juriſdiction and authority exerciſed by the 


houſe of commons in this matter: and what is to be 
-underſtood by the qualifications of electors and elected, 
or is fairly and legally implied in the power of examin- 

ing and determining them, will be hereafter more ful- 


ly confidered, and has already been, in ſome degroca 


| ſpoken to in the general obſervations permiſed. 
Fifthly, We do not apprehend it to be any part of 


the preſent queſtion, whether Mr. Wilkes was juſtly or 
unjuſtly, or for what offence he was expelled in the 
late ſeſſion of parliament ; or, whether for ſuch of. 
fences as Mr. Wilkes has been convicted of, and now 
is in execution for, infamous puniſhments might, or 
as our author ſays, frequently have been inflicted. Nor 
whether fuffering an infamous puniſhment, inflicted in 


be ſo clear that the argument, as to the right or power would 


proceed from the houſe of lords to the houſe of commons 
becauſe, in whatever ſenſe the houſe of commons may be cal- 
led or confidered to be a court, they differ widely in this 
reſpe& from the houſe of Lords; which in the higheſt notion of 


the term, is the univerſal ſovereign, and ſupreme judicature of | 


the nation whoſe juriſdiction is not confined to its own members 
or founded in the particular relation to their body, but extends 
over all orders of ſubjects, and acts in the regular courſe of le- 


gal trial. On the other hand the congenialneſs of the powers of 


the two houſes over their own members, merely as a parliamenta. 


xy Juriſdiction, and the intereſt which the conſtituents have in 


their own repreſentation, that it be pure as well as perfect and 
complete might be thought (if we were reduced to reaſon. upon 
principles) to argue for the power of expulſion in ne commons 
as an original inherent right. But, as things ſtand, it muſt, I 


think, appear that the power of the houſe of commons, in regard 
to expulſion, is too firmly fixed by uſage and excerciſe, now to 


need any other ſupport, or to be liable to be ſhaken ; At leaſt it 
is ſu, if there can be, as doubtleſs there can a eee ed 
wy uſage and preſcription 


5 courſe 
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a courſe of law, does infer an incapacity to be elected 


a member of parliament. For, on the one hand, Mr. 


Wilkes was de facto expelled, and on the other, he has 
not, in fact, ſuffered, or been condemned to any pun- 
iſhment underſtood by the law of this country to infer 


infamy. By the bye, I imagine it is the cauſe of, and 


not the puniſhm at itſelf, which infers the infamy. 


Sixthly, it doeß not appear to us in the leaſt to con- 


cern the merits of the real queſtion in debate, how and 
in what manner, whether with unanimity or «diviſion, 

the vote of the houſe of commons paſſed, reſolving or 
adjudging Mr. Wilkes to be incapable of being elected 
a member to ſerve in this preſent parliament, which is 
flung out by the writer of the ſerious conſiderations, 
as a kind of argumentum ad hominem. Of the ſame in- 
fignificancy is it allo, that, ſuppoſing Mr. Wilkes to 


1 been acttually under a legal incapacity or diſa- 


bility to be choſen, when he was re- elected after the 
expulſion, 3 ſuch re- election might, on that ſuppoſi- 


tion, have legally been adjudged to be void: and up- 
on his being 2 ſecond time re-choſen, when another 


candidate appeared upon the poll, the votes given to 
the perſon ſuppoſed to be diſabled, might be conſider- 
ed as thrown away, and the candidate having the mi- 
| nority of votes, adjudged to be duly elected. 


All we have to ſay on either of theſe on. ig, 1 that 
a vote of the houſe of commons, however paſſed, 
is the act of the houſe, in legal conſtruction. And 
if the houſe itſelf was thereby concluded as to confe- 
quences, ſtill more were thoſe who concurred in the 


vote adjudging Mr. Wilkes to be incapable, crippled, | 


as to the after proceedings, upon the ſubſequent elec- 
tions of the county of Middleſex, as, upon that vote, 
what followed pin and folel y depended eff But 


ſuppoſing 5 


* It muſt, however, e ſomewhat odd, that when, under 
- theſe circumſtances, and for thoſe N it was determined, 
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| ORE TOY any good objection to lie agaiuſt the adju- 
dication of 1 incapacity, made by ſuch a vote, the dilem- 
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ma into which the houſe was thereby brought, can 
have no real influence upon the adjudication itſelf , 
for that muſt ſtand or fall upon it's own merits. 


Seventhly, it is nothing leſs than deciſive of the 
ſent queſtion, that, in fact the houſe of commons 
have, by reſolutions of theirs, declared particalar per- 
ſons, or various claſſes of men, not eligible as mem- 


bers of parliament. For ſuch a queſtion may ariſe in 


determining the merits of an election; and the houſe, 
in exerciſing it's legal judicature upon an election, may 
have determined a perſon or claſs of perſons, not to 
be eligible, ſtrictly according to the known and ſub- 


fiſting law of the land: which is the true criterion by 


which to judge of all ſuch determinations, when cited 
as authorities and precedents in the queſtion now de. 


5 bating. And farther, if there have been determina- 
tions in this reſpect not according to the law, or con- 
trary to the conſtitution; it will not follow that ſuch 
determinations have, of themſelves, made or altered 


the law or e ſo as to authorize e of 


| Laſtly, 


Ae ths d hs had EY micericy 3 votes, was i duly cles 


ed, and ought to have been returned, becauſe of the i incapacity 


of the other, duly notified by the very writ of election, iſſued by 
order, and in terms preſcribed for the purpoſe by the houſe, — 

the returning officer ſhould not only not have been cenſured for 
making a falſe return, aggravated with an immediate and moft 
manifeſt contempt of the houſe. itſelf ; but that it ſhould have 


been allowed, as it cannot be denied it was, by ſome of the war- 
meſt ſticklers for altering the return, that the returning officer 
had acted according to his duty and his oath, That to a plain 


uaderſtanding would ſeem to be tantamount to allowing that, he 
ated according to lawz the conſequence of which would be, 


' that the law is at war with the OE Os by the houſe 


of Commons, | | | 


e 
Laſtly, The fair diſcufion of the preſent queſtion 
is not to be embarraſſed with this conſequence, that 
ſuppoſing the houſe of commons to do wrong, and to 
involve themſelves in a dilemma, or to reject any ex- 
pedient within their own power, for extricating them- 
ſelves out of ſuch a dilemma, there is not in any of 
thoſe. caſes any remedy ; becauſe the matter not being 


cognizable any where elſe, the determination of the 


houſe takes effect by its own force, and is ſubject to 
no appeal or review. For ſuppoſing all that to be true, 
the ſubſtantial merits of the caſe do not vary; the con- 
ſtitution, tho' ininfringed, is not, ipſeo facto, over- 
turned. But in reality, the conſtitution does know the 
remedy,..for an improper unconſtitutional exerciſe or 
exceſs of a legal conſtitutional power, or for an illegal 


aſſumption of a power unknown to the conſtitution, or 


deſtructive of it, if ſuch inſtances do ariſe, vindice digni, 
were it otherwiſe the conſtitution would not be the 
finiſhed thing it is, or ſo well deſerve, as it really does, 

the character beſtowed upon the law of . of 
being the perfection of human reaſon, 


- Having thus ſtated what the queſtion is not, uud e en- 
deavotiren to deliver it from what might darken or di- 


vert from it; let us now try to ſet. up a true guide 
5 when in the | 


Third place, we Kate what the 0 gegen is: 
ind for preventing all ambiguity explain the terms ne- 
ceffary to be e LPS oy: ONE En 
ing it. And 1 


The ſhort and 8 ſtate of the queſtion 
8 to be no other than this was or was not 


Mr. Wilkes, he having been in chat ſeſſion of parlia- 
ment expelled the houſe, incapable of being elected 


a member to ſerve in this preſent parliament? the 


words of the reſolution are, „that Mr. Wilkes was, 


and is incapable, and the reſolution i 1s, by the order 
. 1 5 following 


— ods a 
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wants the original radical capadity o 


rs] 


following hard at it's heels for a new writ, thus 


paraphrafed, that Mr. Wilkes was adjudged inca- 
«© pable of being zany 2 membus to ſerve in this 
« parliament.” - 


But as our author has choſen to confound incapacity 
with diſqualification, forfeiture and ineligibility, I in- 
cline, before going e to fix o our terms as clearly 
as I can. 


f 


An incapacity of being dected, in a latitude of 
ſignification, or in common parlance, may comprehend 
whatever hinders or obſtructs from being legally, or 
with effect, choſen But to ſpeak with preciſion, we 
ought to diſtinguiſh. between want of capacity, and 
incapacity, properly ſo called, juſt as we do between 
never having had a thing, and it's being taking from 


us. Or in other words, I ſhould fay, there are inca- 


pacities of defect, and i incapacities by privation.—.— 


incapacities detect, and incapacities ane FU 


Thus, as there are n ſothere arefivil: e 


of which that of being elected a member of parlia- 


ment, is one: And ve ſhall beſt underſtand What it is 
2 by inſtances, of the defect, or want of it. The capa- 


city is either ſtrictly radical, and original, or adven- 
titious and ſuperinduced, For exa ah; - 2 woman 
being elected a 
a member of parliament; being incapable by ſex, of 
every ſtate office T know: of, except being ſovereign 
or regent of the realm. A peer, or lord of parlia» 
ment, 1s by his civil capacity, utterly, and in the na- 
ture of the thing, incapable of being elected a mem- 
ber in the houſe of commons; the one term being ab- 


| ſolutely excluſive of the 'other. An infant on the 
© breaſt, or an ideot, I preſume, are by nature incapa- 


ble of being elected; becauſe it is morally, or indeed 
rather naturally, impoſſible they can be members of 


5 parliament, So in 2 23 Eliz. a lunatic having been re- 


return 
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turned a Burgeſs. for Hull, another was choſen on a 


ſecond writ, and the firſt having claimed his place, or 


it having been claimed for him, the commons examin- 
ed the cauſe, and finding the return of lunacy to be 


true, they refuſed him. Theſe are all original and ra- 
dical incapacities by defect, or for want of that ſtate 
upon which, alone, every other quality or ingredient 
neeeſſary, to a perfect capacity muſt operate, and to 
which it muſt adhere, as the natural ground work and 
foundation. So we ſay, one is deſtitute of the capaci- 
ty, or he has not a capacity in him. | 


Poſitive law has ſuperinduced certain qualifications, 
which, by conſtitution, are as eſſential to the capacity 
of being elected, with effect, as the original capacity 
itſelf. The proteſtant religion is one. A Popiſh recu- 


ſant is incapable of being choſen. One cannot be 


put up as a candidate, who, if preſent, refuſes to ſwear 
to the neceſſary qualification in land; which in ordi- 
nary ſpeech is diſtinguiſhed by the appropriated name 
of qualification. The oaths to government create 
another adventitious qualification: And we ſay, the 


perfon qualifies himſelf by taking the oaths. But this 


goes more properly to the capacity of ſitting, than of 
being elected: as the oaths are not neceſſary to be taken 
before election. However, if refuſed in the houſe, 


the ſeat is void as if no return had been made. So a 
quaker having been returned a member, he was called 


in to the table, and declining, upon being aſked, to 
take the oaths, though he offered to affirm in terms 


thereof, he removed, and the ſeat was declared void, 


perſons alſo having ſat without taking the requiſite 
oaths, have been held to be incapable of being mem- 
bers, as if they had not been returned, and conſidered 


as objects of puniſhment, as if they had come into the 
houſe without being choſen. It was ſo © in the | 


caſe of Sir John Leeds. 


8 ** . 
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An incapacity by privation is nothing elſe, as the 
term itſelf plainly enough intimates, than a perſon's 
being deprived of the capacity which he had radically 


or inherently, and that was rendered perfect by every 


other ſuper-added requiſite qualification. So we ſay, 
one is incapacitated as by a ſtroke of force, or act of 
power, whether by himſelf, or by a power external to 
him: And this ſuppoſes the perſon before to have had 
the capacity, as one being {tripped or diveſted of any 


thing, implics the anterior poſſeſſion of it. 


This ſort of | incapacity is alſo very properly 8 2 


| diſability ; becauſe the perſon is diſabled, i. e. he is 
deprived of his natural and former capacity, or right to 


be elected: Which can only be done by ſome act of, or 
upon the perſon who had the capacity, or upon the ca- 


pacity itſelf, or upon the original and radical ſtate and 
title, or the ſuper-· added qualifications which conſtitut- 


ed the antecedent capacity. 


The privation may be 8 and ridical, going to 
the very foundation, being, and exiſtence of the origi- 
nal incapacity, in the nature of a perfect annihilation 
or extinction: As when a commoner is created a peer, 
or a perſon becomes civilly dead by an attainder. Or 
the privation may be ſub modo qualified and limitted; as 


when it does not effect the original radical capacity, 


but only touches ſome of the extrinſick or adventitious 


qualifications. For if the privation reaches the origi- 
nal radical ſtate and title, which is moſt of the eſſence 
of the capacity, it is, in it's nature an annihilation or 
extinction, whether it does or may operate for ever, or 


eventually only for a limited time; in which laſt caſe, 
the revival is a reſurrection, or new beginning of ex- 


iſtence. Therefore it was, that in one of the general 
obſervations, we objected to our author's cobweb dil- 


tinction, when he ſays, the right of election is not ta- 


ken away, but Gs ate. becauſe the incapacity is not 
1 7 | * 


„„ RO CES 


Ei 
perpetual, but only temporary, being limited to the 
exiſtence of the ſubſiſting parliament. An attainder 
itſelf may operate but a temporary privation. A ſuſ- 
penſion more properly refers to the ceaſing of the 
adventitious qualifications, which may riſe and fall 
by accident. 


Nothing more is neceſſary a at iſ for applying 
the d we have made, but to mention that 
the incapacity Mr. Wilkes is ſuppoſed to be under, 
is an incapacity by privation inflicted either medi- 
ately or immediately, or in both "Ay by the act 
of the houſe of commons. ; 


The general queſtion, as ſtated before, does there- 
fore, if we follow the author of the Caſe, divide it- 
ſelf into theſe two ſubordinate branches. 


Firſt, Whether Mr. Wilkes was incapacitated by | 
the expulſion; which ſeems to be the ſenſe of the a. | 
judication of the houſe of commons, 


Secondly, Whether admitted (as our ad ſpeaks) 
that expulſion © does not create an incapacity of being” 
re- elected; yet Mr. Wilkes was incapacitated by the 
poſterior reſolution of the houſe, by virtue of the 
power aſcribed to the houſe, as expoſitors of the law 
of the land, to declare who are, and who are not eligi- 
ble as members of parliament: Or (as the author elſe- 
where expreſſes himſelf * to e oy their own 
reſolution. 25 


” We proceed therefore, in the 


Fourth place, to lay down what we e to be 
the principles and grounds upon which the queſtion as 
above ſtated, en and divided, e to de 
tried. 8. | 


Firſt, The queſtion ſo yr as it depends upon the 
Virtue or effect of the expulſion only, which is the firſt 
M 2 branch 
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branch of the ſub - diviſion, muſt, 1 think, be tried on 
one or other of theſe grounds. 


1ſt. The natural and neceſſary import of the term 
expulſion; including, as our author ſays, by neceſſary 
conſequence, or ex vi termini, ſuch an incapacity as is 
contended for: To which our author confines the 
whole of what he ſays upon the point. Or, 


2dly. The acquired or adopted ſignification, if there | 

any is, of the term expulſion ; fixed by ſuch a conſtant | 
practical uſe of the word, in the houſe of commons, 
' which is the only competent authority, as is ſufficient, 
by conſtruction or expreſs declaration, to expound the 
term expulſion, as neceſſarily including or referring 
incapacity: To which muſt be referred the precedents, 

and authorities, alledged to be of * import ve ex 
Preſs determinations. 


zaly. The conſtitution of the bouſe ay commons, 
and the nature and extent of the authority and power 
by which the houſe inflicts the puniſhment of expulli- 
on: By which we ſhall fee, (if it can thence be 
-ſhewn) either that the power and authority is not 
of that fort or ſtrength, that ſuch an effect as in- 
capacity is within its reach: Or, on the other hand, 
it may appear, that the power and authority is ſuch, 
that expulſion not only may, but muſt carry that con. 
| ſequence with it, as neceſſarily, as a cauſe + produces 
it's.effe&t; unleſs we admit an unnatural maiming of 
the expulſive power, or alledge an actual reſtraint and 
limitation in the act of expulſion, on purpoſe to dimi- ö 
niſn it's effect. 5 n 


Or laſtly, the end Hh deſign, the uſe od purpok W den 
of expulſion, from which it will appear, if it can be hot 
made appear, that expulſion does not anſwer it's mani. to 
feſt end, unleſs it includes incapacity : And conſe - ¶ ow 
18 the * of 9 ſuch an __ 
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will be demonſtrated; or it will be hewn on the other 


hand, that it would be as uſeleſs, as unfit and im- 
proper that it ſhould go ſo far. 


Again, conſidering the queſtion as in it's 3 
branch, upon our author's doctrine, that the reſq- 
lution of the houſe of commons, adjudgin a per- 


fon incapable, is ſufficient of itſelf to diſable or 


diſqualify. any man fiom being a member of par- 
liament: This muſt infallibly be tried ;vpgp the fol- 
lowing grounds and principles. 


Firſt, The character or capacity in which the houſe 
of commons act, when they do and only can make 
reſolutions or adjudications with regard to incapa- 
city: And the nature of the 1 . to them 
in that character. 


Secondly, The ſubject matter upon * the 
power competent to the houſe in that character 
and capacity, operates or is exerci ed: And the 
bounds within which it * in this beben legally 
circumſcribed. : 


Thirdly, The law that governs, nn 1 to 
govern the houſe in the exerciſe of the power be- 
longing to that capacity in which they then act: 
Which will involve the conſideration of the law of 
parliament; what it is, and how far that alone, or 


any other ſpecies of law is the rule of their pro- 
ceeding in ſuch caſes. And, 


Fourthly, Which is properly a bien of the laſt; 
but I chooſe to mention it by itſelf, becauſe of the 
importance it will be thought to be of. The prece- 
dents of general reſolutions and determinations of the 


houſe of commons, which have been cited as ſufficient 


to eſtabliſh a power or authority in the houſe, by their 
own reſolution ſingly, to adjudge perſons to be ineligi- 
ble, or to-diſqualify them to ſerve as members of par- 
liament, M 3 . 
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The method we propoſed brings us now in the 


Fifth place, to examine the queſtion in both its 


branches upon the foregoing grounds and principles, 


upon which only, as we have preſumed to ſay, it can 


n 
1ſt. Does expulſion, ipſo jure, create an incapacity 


of being re-eleCt in the ſame parliament ? 


Let us, with our author, try it firſt upon the 


meaning of the word expulſion. Here it may be | 


obſerved, that our author is miſtaken, when he ſays 
the word expelled has for more. than a century been 


conſtantly uſed. The inſtances quoted by the writer 
of the Conſiderations prove the miſtake. And as 


ſince the revolution, about the time of which the 
term expel began to be regularly uſed, expulſions have 


been leſs frequent than before, and very tare ſince 
the acceſſion; it is not to be much wondered, it 
there has not been, in that latter period, much dil. 


cuſſion on that ſubject, ſo as to have made a ſettled 
ſtandard for the ſignification of the word, 57 the autho- 


rity of caſes in parliament, / 


Another obſervation to be premiſed i is, that though 
our author has given us a variety of ſynonymous 
expreſſions uſed in older times, ſuch as, ſevered, cut 


off, removed, diſcharged, put out; he has over- 


looked others full as frequently made uſe of, viz, diſ- 
abled, incapable, unworthy, and unfit to be a mem- 
ber, or of the like import. Our author had a reaſon 
for omitting theſe phraſes: And the reaſon will 


hereafter appear. I only mention this now, becauſe 
the writer of the Conſiderations has endeavoured 
to raiſe a particular argument upon the word diſable, 


uſed in antient expulſions; infuſing into it an em- 


Phatical fignification, which, I ſhall preſently ſhow, 
the inaccuracy. of old. faſhionable clerks and journal- 


wi iters» 
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writers, knew nothing of, when they and the parlia- 


ment men of thoſe times uſed the word. 


The poſition aſſerted by the author of the caſe, is, 
that, * however various the cauſes of expulſion may 
& have been, the effect of it is conſtantly the ſame. 
6“ For the neceſſary conſequence of expulſion, (heſays,) 
« 15, that the perſon expelled, ſhall be incapable of 


„being elected again to ſerve in the ſame houſe of 


“ commons that expelled him. This incapacity | 
is implied in the very meaning of the word itſelf.” 


His argument or proof, is no other than this: 


0 Should (ſays he,) any man of plain ſenſe, nay, 
„ ſhould any young academician, or ſchool-boy, even, 


«© be aſked what was underſtood by expelling a man 
e from any ſociety, they would certainly anſwer, the 


ec meaning is, that he ſhall never be a member. of 


«© that club, or of e or of that ſchool, 
« any more.“ . 


This is literally a childiſh argument, and a ſchool- 
boy is too good to anſwer it. Would not any child 


_ almoſt wonder, if upon being put out of a room by 


his parent for miſbehaviour, it was told by another 


| perſon, that it could never be ſuffered to go into the 


ſame room again, as long as its parent lived? Is 
any ſchool-boy ſo ignorant as not to know, that though 


2 a ſcholar expelled cannot belong to the ſchool till 


he is again admitted, yet he may be reſtored ? Or 
was one never re-admitred into a club, a college, or 


| a ſchool, from which he had been expelled ? | 


A member of parliament expelled, is cur off and 
ſevered from the parliament. His relation to it is 


diſſolved. But why may it not revive in the ſame 


way it was created at firſt? The maſter of a ſchool, 
governors of a college, or a club, have the power 
of admiſſion, and thereby of conſtituting the relation 
of the members. The houſe of commons have not 


M 4 | the | 


the power of creating a enen That the elestors 
only have; and by their election the relation is created 
at firſt, or revived after it has ceaſed or been, 1 


folved. 


But ſays our author, 55 expulſion clearly, ex vi ber- 
60 mini, ſignifies a total, and not a partial excluſion 
ce from the ſociety, or parliament, from whence he 
„ is removed,” Moſt certainly. The expulſion 
diſſolves the relation as much as if it never had ex- 
iſted. But i is not like the diſſolution of matriage 
by death or divorce: For the relation may be re- 
ſtored in the 9 5 way. of e age it, whatever 


chat 1 is. 


It is true 5 dur hor. = That T 1 — a 
40 en is expelled, he is not excluded from the 
„ meeting of that day, or of that ſeſſion, but from 
_ chat parliament : that is, from that body of which 

« he is a member.” And he cannot: be excluded 
from any parliament, but that of which he is a mem - 

ber, becauſe from no other can he be expelled, hav- 
ing a relation to none elſe, But he may again be- 
come a member, and return to have the fame rela- 
tion: For one turned out upon a void election, or a 
falſe return, ioftantly ceaſes to be a member as much 
as if he never had been returned, being ſubſtantially, 
though not by the ſame form of expreſſion, ejected: 
Vet he may be re-choſen and will then be a member as 


before. 5 „ 
It is not enen the being put out or | ewchaded, 
which is the real vis termini of expulſion, that hinders : 
one from being brought back again and entering a 
treſh by the ſame door at which he came out. The 
natural meaning of the word is too weak a bar for 


ever to ſhut it againſt him. 15 
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Secondly, If chere be an acquired or adopted ig- 


Wenn of the term expulſion, fixed by a conſtant 


practical uſe of the word in the houſe of commons, 


or any expreſs precedents by judgments of the houſe, 


of ſufficient authority to aſcertain that in the ſenſe 


and uſage of parliament, expulſion . includes 5 


and infers incapacity. 


The author of the caſe has left this apo > nega- — 


tive evidence of the fact, ** of there never having _ 
<« been any attempt made to re-elect one in the ſame 


«, parliament, out of the very many who have been 
* expelled, except in the fingle inſtance of Robert 
% Walpole,” Eſq. when the houſe declared the effect 


ce of their vote of expulſion” —and, (ſays our au. 


thor,) & there cannot be a ſtronger inſtance, that, 
*in the general ſenſe of mankind, ſuch weagaciny 


<« is the neceſſary effect of expulſion.” 


But ſuppoſing the fact ſtood preciſely as ſtated by 
our author, which it does not, as will hereafter ap- 
. pear: And ſuppoſing that Sir Robert Walpole's caſe 


had alſo been a ſilent one, added to the negative num 
ber, the propoſition is by no means proved by ſuch _ 


fort of evidence. For till the queſtion occurs, which 
it can only do upon a re-election, it cannot be tried; 


and until it is tried and determined, it remains at beſt _ 
A point. The negative evidence ariſing from 
no .re-oleion, after expulſion, does not prove that 


incapacity was the cauſe of there not being a re-elec- 
tion, no more that fifty decrees not appealed from, 
will prove that an appeal does not lie from the court 


which - pronounced them. Nay, it does not prove 
that the expulſion was the reaſon of the perſon's not 


being re- elected; becauſe elections depend ſo entirely 
upon the will of the electors, and the means and mo- 


tives thereof are ſo various, that any election proves 


nothing but the predilection of the electors in favour 


ef 


„ 
of the perſon actually choſen. If a perſon whoſe ſeat 
is vacated by accepting of an office which does not 
diſqualify him, is not re- elected, it does not prove 
that it was becauſe of his accepting the place, and not 
on account of his own inclination to retire, that ano- 
Ther is choſen in his ſtead. | | 


But granting it were certain that the expulſion was 
the cauſe why the electors did not again chooſe the 
perſon expelled, it could only prove that the electors 
agreed in opinion with the houſe of commons, that 
he was not fit to ſit in parliament. And it might ne- 


vertheleſs be true, that if they had differed in opinion 


with the houſe upon that point, they would again have 
elected their old member, notwithſtanding the ex- 
pulſion. For electors may ſo far diſagree with the 
| houſe, as even to think the very cauſe of expulſion a 

meritorious ground { oe” ad bas the perſon - 
ow | 

On the other hand: one fingle inflatde of a Hoes 
ion after expulſion, is better proof that it has not 

been the general ſenſe of mankind that incapacity is 
the neceflary effect of expulſion, than an hundred in- 
ſtances of perſons expelled and not re- elected, are 
that it is. For ſuch a ſingle inſtance neceffarily brings 
the queſtion into judgment, being an expreſs declara- 
tion of the ſenſe of the electors, and their appeal to 
the houſe itſelf for a deciſion. If therefore it can be 
ſhown that a perſon re- elected after expulſion did ſit, 
it is inconteſtible evidence, and of deeiſive authority, 
that it was not the ſenſe of parliament, that expul- 
ſion created an incapacity. It is a poſitive proof of 
the negative, and the oy one the nature of the * 
admits of. | 


| Now upon this head 1 inſtances have been is 
' ferred to of perſons ed, and re. elected, and itt · 


ing in FIRE fame parliament. | EY, 
=== 
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Sir Robert Sayer, expelled 2oth Jan. 1689, has 
been mentioned as one that was re-elefted. But as it 
appears the parliament was immediately diſſolved, ſo 
that no queſtion would be tried upon his re- election, 
this caſe does not come up to a full authority. It is 
no proof however, as has been ſaid, that he was not 
re- elected, that the return is not found in the crown- 
office, where more of the old returns are miſſing al- 
moſt than are extant. 


But the anſwer that has been made in the Conſidera- 
tions, p. 25, to the caſes of Mr. Holborne, and Sir 
William Pennyman, who were both expelled on the 


1ith Auguſt 1642, by no means takes off the force . 


of thoſe caſes. It is admitted that both the names 
appear again upon the Journals in the ſame parlia- 
ment, one in 1643, the other in 1645. But, ſays 
the writer of the Conſiderations, © though the names 
ce are the ſame, it is far from being clear, that theſe 
<« latter were the ſame gentlemen that were expelled 
© in 1642; and as a proof of this (ſays he,) it appears 
« from the Journal of the 11th Avguſt, that they 
«© were not only expelled, but at the ſame time de- 
* clared diſable to fit any longer as members wang : 
that parliament,” 


This will not do. No better proof can, in the 
nature of the thing, be produced, of an identity of 
perſons at ſuch a diſtance of time, than the ſame 

names appearing recently in the ſame place, and in 
the ſame ſtation. And ſuch a bare poſſibility as that, 
of two inſtances, of two names, applying of two dif- 
ferent perſons, under ſuch circumſtances, amounts 
almoſt to an abſolute impoſſibility. 


As to the argument from thoſe gentlemen being, 
by the act of expulſion, diſabled to fit any longer 
as members during that parliament, it only makes 
the + 5 ſtronger in point; becauſe their ficting 
in 


* 
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in ſpite of ſuch a declaration of diſability, is the 
ſtrongeſt judgment of its inefficacy. It ſhall however 
be ſhown by and by, that theſe words diſabled 
to fit any longer as members during that parliament, 

were the very periphrafis often uſed Fe expel, as appears 
From many inſtances quoted by the writer of the Con- 
Hiderations himſelf: And that they were not always 
intended as an expreſs diſability ſuperadded to the * 
tence of expulſion. . 


The ſecond entry cited 7 0g Pha . of 1 
Jan. 1643, relating to Mr, Holborne, that he be 


„ diſcharged and "fabled for ſitting an longer as 
1 DANES of this houſe during 25 ee 


only farther and ſtill more directly proves, that not- 
| withſtanding a former expulſion ioflicted by ſentence 
in the ſame words, he actually had been re · elected 
and did fit in the ſame parliament. 


As to the other anſwer made by the einer of the 
e that theſe two gentlemen ** had been 


_ perhaps re-capacitated: by ſubſequent vote, as it 


appears the houſe exerciſed this power at at this time 
4e in ſeveral other inſtances * it is ſufficient to reply 
| that there can be no arguing where a perhaps is the 
only evidence founded upon. It is true, the houſe 
did aſſume at that time a power of re-capacitating, 
as well as of diſabling. But that power was ſtill more 
abſurd then the other, if poſlible, ſeeing as Judges they 
had no power over their own ſentence after it was 
paſſed: And their aſſuming it, is but an additinal proof 
how little regard was paid to law in their proceedings. 
And if it poves any thing more it is, that the houſe 


would not ſtand a trial upon an incapacity, inflicted | 


only by their roſolutions, when actually called in 
| queſtion. by a re- election in the teeth thereof. Beſides 
It is unconceivable how a vote of a houſe of commons 
, 28Gb a 2 8 mne _ Wees had expel- 

ener. Ted 
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led and diſabled, could again make bins a - member; 
unleſs he was re- elected. | 


The caſe of Mr. Woolaſton, exon? 'Zoth FS. 
1698, is unanſwerable; and is only firengthened by - 


the diſtinctions and evaſions with which it is attemp- 
ted to be anſwered both by the author of 'the caſe _ 
and the writer of the Conſiderations. The facts are 
undeniable. Mr. Woolaſton was expelled. That is 


the expreſs word of the ſentence. He was immedi-. 
ately re- elected, and fat; The author of the caſe - 
would fain blunt the 'edge of this authority, by ſub» 
ſtituting for expulſion, the Weſtininſtet-hall term of 
amotion; and by telling us, the houſe ſomewhat inac- 
curately ved the word expel: And both he and the 
writer of the Conſiderations dwell upon the cauſe of 
the expultion ; that it was not for a crime, but for 
being concerned as a collector of duties, contrary to 


an act of parliament: Which being but a temporary 


diſqualification, and removed before his re- election, 
the houſe could never mean, that the effect of their 


vote ſhould be permanent. He was only (ay bey) 
removed to carry the law into execution. 


But with theſe gentlemen' s favour, neither hey bone 
1 have a right to argue away a clear fact by a ſuppoſed 


intention; Or / to uſe the words of the writer of the 


Conſiderations, . when anſwering the argument of ano- 


ther on Sir Robert Walpole's caſe, he heedlefoly* re- 


Plies to himſelf in this) © there is a fallacy in that 
« argument which draws conſequences from the ac 
* of any court, which are directly oppoſite to, and 
& contradict the words of that court, in pronouncing 
ee the Judgment.” ' The expreſs word of the judg- 


ment in Mr. W oolaſton's caſe is expel: And. chat 


word, according to the gentleman's argument, ei- 
ther implies incapacity in every inſtance, or it does 


not in * Becauſe being a my: eſſect, "mers 
always 


4 
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n and uniformly be the ſame. But that it does 
not imply it in Mr. Woolaſtan's caſe, theſe writers 
themſelves labour to prove: And one inſtante to the 
contrary is as good as a thouſand, to ſhow it is not 
neceflarily included in any other: Which at once 

makes an end of their neceflary implication. 


At the ſame time when the writer of the Conſidera- 
tions argues from the temporary nature of the cauſe 
of Mr. Woolaſton's expulſion, to exclude the effect 
of imcapacity, as neceſſarily belonging to it, he ſhould 
alſo recollect, that he himſelf produces as one of the in- 
ſtances for proving that expulſion implies incapacity, 
the caſe of Sir John Leeds expelled 10, Feb. 1620, 
for having ſat without taking the oaths required; and 
_ »expelled for that reaſon, although he was, as the 
Journals ſhow, willing then to take the oaths. From 
Which it is evident, that if the cauſe of expulſion, 
and not the expulſion itſelf, is the ground for inca- 
picity, the inſtance of Sir John Leeds, was as impro- 
Per an inſtance for proving that expulſion implied 
Incapacity, as argument on Mr. Woolaſton's caſe is 
| unfit to prove that his expulſion was not attended with 
incapacity. It is therefore a general principle, and 
not pretended ſpecialties in a caſe, that muſt decide 
upon the effect of * as W implying 
incapacity. : 

Parliamentary authorities have alſo been referred 
to 'on the other fide, for proving that a perſon ex- 
pelled is not eligible to come into the ſame houſe of 
commons. The author of the caſe has no incumbered 
his argument for incapacity as implied in expulſi- 


on, with authorities of this ſort. But his co-adju- 5 


tor, the writer of the Conſiderations, has given us 
from his dog ear d journals, a long liſt of what he 
calls the precedents and the expreſs declarations of the 
law on this head, by the houſe of commons, from 


time Lune, 
_ Theſe 
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Theſe writers, however as before hinted, do not 
ſeem to have been perfectly agreed in their ideas 
upon this part of the ſubject. The author of the 
caſe, in giving us the © various terms in which the 
e ſentence of expulſion was expreſſed before the par- 
ic liamentary ſtile had acquired that accuracy, which 
ce jt. has ſince attained”—confines himſelf: to thoſe 
before mentioned of—ſervered and cut off—removed—- . 
diſcharged—put out—Which, he ſays, are only ſo. 
many ſynonymous expreſſions ſignifying expulſion ; 
And as his argument is, that incapacity is neceſſa- 
rily implied in expulſion, however exprefſed, he 
avoids mentioning inſtances where particular words 
were uſed more directly expreſſive of an incapacity, 
or ſeeming to ſuperadd it to expulſion. 


The writer of the- Conſiderations, on the other 
hand, ſpeaking in his own ſtyle, applies the term 
expel to all the caſes he cites, whatever particular 
words were uſed in them; although the word ex- 
pel hardly began to come in uſe till about the time 
when his liſt, excluſive of Sir Robert Walpole's 
caſe, ends. And he, nevertheleſs, chooſes inſtances 
in which terms not expreſſive of incapacity or diſa- 
bility have been uſed; ſuch as incapable-—difabled, 
&c, becauſe his purpoſe is to ſhow from precedents 
and expreſs declarations of the houſe, that perſons 
expelled were not eligible. 


To this end, he has taken hold bun; of the 
word diſable, which came very often in his way in 
the precedents he refers to; and has given the term 
a new coat, cut out of the preciſion of modern lan- 
guage. Diſable, as we have diſtinctly ſhown, con- 
ſtantly in correct ſpeech, ſignifies the ſame as inca- 
pacitate: And therefore, this writer, in ſhaping his 
Conſiderations, has impreſſed into the ſervice the 
word as found in old inaccurate journals; and will 
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baxe it to expreſs ſuch an incapacity as. s he ; is con- 
tending for; or to an active term . a 
9250 a ſentence. _ 


It may, however, be firſt obſerved, that chaſes two 
different plans of the argument in the caſe, and in 
the Conſiderations, cut one another. For if, accor- 
ding to the author of the caſe, all the different terms, 
in which expulſion has been variouſly expreſſed, are 
ſynonymous, and incapacity always the neceſſary effect 
of it, however expreſſed, then thoſe caſes cited by the 

writer of the Conſiderations, in which words more 

directly expreſſive of incapacity and diſability are uſed» 
being interpreted by this general rule, fall to have no 

«ticular import or energy aſcribed to them 


On the other hand, the writer of the Coſiderations, 
ve underſtand a particular effect to lie in the terms 
uſed in the cafes cited by him, it muſt follow, that 
where terms of that import are not uſed, the proof of 
the doctrine, that incapacity is neceſfarily implied in 
all expulſions, fails, or is Confiderably weakened, Per- 
haps too, from comparing the inſtances in which the 

„more fimple words, cut off, remove, diſcharge, &c. 
memioned by the author of the caſe, are uſed, with 
thoſe inſtances cited in the Conſiderations, in which the 
terms more emphatical of diſability are found, it may 
appear, that the whole are only one continued proof 
of the antient inaccuracy in the parliamentary ſtyle; 
and that the deverſity of expreſſions is too weak a 
5 foundation to build upon it precedents of authority, 
or not ſtrong enough to be conſtrued into expreſs de- 

; Alarations of the law, by the houſe of commons. 


It ought alſo to be attended to, that the writer of 
che Conſiderations, has not given the exact words of 

| the Journals, in citing the caſes founded upon by him; 

although it would ſeem from the manner of the refe- 


PR that he had done ” And *cis apprehended 
nothing 


1 
nothing more than fairly tranſcribing the words of the 
journals, will be neceſſary to anſwer ſome part of the 
arguments he has grounded on the caſes, I where he . 
W eee is 3 

Bur, more as to Wan; ah lift of eaſes 
cit by the writer of the Conſiderations j there are 
fourteen, beſides Sir Robert Walpole's: Aud in two 
of them, (I now ſpeak from the journals themſelves; 
not from the account given in the Conſiderations) viz. . 
No. 13, Mr. Sackville, and No. 14, Sir Robert Cann, 
the word uſed is 2 Theſe caſes, therefore, ex- 
plain nothing, but muſt be expounded by ſome others. 
The manner, however, in which theſe two caſes are 
reported in the Conſiderations, makes it A Gs to 
give the true ſtate of them. 0 


In Mr. Sackville's caſe, cad March 255 16 79, 
this writer has added to the journals from. another 
book, and inſtead of tranſcribing them, he tells us 
« it appears from Grey's debates, on the queſtion, to 
c addreſy, the king to remove Sackville from all his 


« employments; that no man had an idea that he 


« could by law be returned back upon them again. 
« Serjeant Maynard ſays, put him into as ck à condi- 
« tion, that Oates and Bedlow my have remedy againſt 
« him, and that is by expelling him the houſe. 


„ Short time for remedy, (ſays the writer of the 


« Conſiderations) if the boraugh of Eaſt-Grinſtead, 
„ for which Mr. Sackville then ſerved, and which 
« 1 was pretty much at his command, could 
© have returned him. again a member of e 
in eight and forty hours. e 


It is enough to obſerve. upon this, that 3 journals, | 
and not Mr. Gray's debates, are the authority: And 
from the. ſentence of the houſe, and not from Mr. 
Serjeant Maynard's ſpeech, is the ſenſe of parliament 
to be gathered, But Gray's debates: miſplace any thing 
. 1 0 N „ 
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355 worthy, and, not fit. | 


C0 3 
that was ſaid upon expulſion, or the effect of 8 


when they place it in a debate upon the queſtion for 


an addreſs to remove from employments after the ex- 
pulſion was voted. And it ſeems if Mr. Serjeant 
Maynard thought Mer. Sackville's employments pro- 


tected him from the remedy, which he wiſhed Oates 


and Bedlow to have. All in the journals, is“ order- 
cc ed, that Mr. Edward een be expelled _ 
% houſe.” - 


“ Roſolved, that an 5 addreſs be "PER to 
© his majeſty—for removing Mr. Edward Sackville, 
& from all public employments and truſts.” The 
journals therefore are no foundation for the comment 
In the Conſiderations. a 


Sir Robert Cann's "ni e October = 


1680) the writer of the Conſiderations ſurely relates 
from ſome orher book than the journals; for he has 


not given us one word that is there, He puts this 
ſentence into the mouth of the ſpeaker, as delivered 
by him in pronouncing Judgment: — —*< That you be 
% committed to the tower, and you are actually cut 


off from being a member of this houſe, and you 
s are no more to be a member of parliament.” The 


words in the journals, after an addreſs committing 


Sir Robert to the tower, are ordered that Sir 


* Robert Cann be expelled this houſe.” 5 
15 40 And then he was brought to the bar oe the 


de houſe, and upon his knees received the judgment 


«of the houſe for his expulſion from this houſe, 
and. commitment to-the tower.” But the writer of 


the Conſiderations had an emphaſis to lay on the 
words, and you are no more to be a member of par- 


nament, therefore he ws a Journas of his « own to 
erase them. 4 


434 


6 two more of che ca! aſs, we find the worde, un- 
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Sie Edmund Sawyer's caſe is one, marked No. 3, 

in the Coſiderations. He was expelled June 21, 
1628, and in the journals the caſe ſtands thus. Upon 

« queſtion, Sir Edward Sawyer, for this offence to 

t the houſe—to be committed to the tower, and 

«© to be turned out of the houſe, and a new vrit to 1 
« iſſue for a choice i in his place.“ > This is the ſen- | 
tence of expulſion, —then follows, © 2dly, to be com- 

« mitted to the tower during hs pleaſure of the 
« houſe, | 3dly, the houſe. declareth him to be un- 
c worthy ever to fit as a member of this houſe.” - | 5 


This laſt article, which is clearly no part of the 
ſentence of expulſion, that ſuper- added thereto; ſo 
far as regards the word unworthy, is merely ſynony- 
mous with the word ünfit, which is found in other 
caſes, where it ſhall be conſidered. In as far as the ar- 

_ nan imports 2 declaration of perperual excluſion from 
the houſe; it belongs to a particular claſs of the caſes 
under which the obſervation proper to be 5 upon 


| it, will be met with. „„ 15 I 


The caſes of four dat; (No. FL in ha Con- 
fiderations) expelled Jan. 21, 1640, are thus expreſ- | 
ſed in the journals, Reſolved upon the queſtion, 

« that Mr. William Sandys—is not fit, nor ought to fit 

ce as àa member of the houſe this parliament, and that a 

i warrant iſſue forth for a new * for: clecting of 5 
6 another to ſerve—in his ſtead. WS II DS 


9 Reſolved, hat Mr. Jo. ee. not to 

„„ fit as a member of the houſe this parliament, and 

ce that a warrant iſſue forth for a new writ, for elect- 
mg of another to and eas” his "ORs Lo parlia- 

ment. | 8 


1 Reſoved —That Mr. Thomas Webb, CONTI not 
« to fit in this houſe, and that a warrant iſſue fore 
« for a new writ for electing of another to ſerve i 1 
his ſtead this Parliament.“ ee e, 0 
| 35 N. 2 HS « Reſolyed, 
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e Reſolved, That Mr. Edmund Windham—ought 


« ment, and that a warrant iſſue forth for a new writ, 


by. this parliament. 


The words uſed in thefe four nde amount, at 
the higheſt, to no more than an expulſion or exclu- 


ſion from the then preſent parliament, which pro- 


import of that, we muſt refer * a general ö 
to be preſently ſubmitted. 


There remains then ten PT the fourteen oats. i in 


both, are meoduced 1 in one manner or another: And 
it is material to have t the caſes befaxe us, in their own 

words, as they ſtand in the. journals; for a gogd deal 
depends upon an accurate FEGW10 LE Ra 
of expreſſion, 


For fine, impriſonment, &c. the ſ entence of expulſion 
iy in the journals thus 49 Reſolved, That, the ſaid 


< from, being a member of this, houſe- any more, 
during the continuance. of this preſent parliament, 


« and that Mr. Speaker—ſhould direct his warrant— 


cc for @'writ—for a new burgeſs, in the lieu and ſtead 
< of the ſaid Aurthur Hall, ſo as before difabled to 


45 be any longer a member of this houſe,” cut 


SORES expelled Feb. io, 1620, cannot at 
all be underſtood from the Conſiderations. In the 
. Adurnals it is not very intelligible, but it is as follows. 


git — Reſolved, Sir John Leeds, incapable of being 
„%a Member of this houſe, as if never returned.“ 
CC x 3 — pon 


& not to fit as a member in this houſe this parlia- 


« for electing another tans to bee in his Read | 


- nounced the judgment; and ſor the true meaning and 


Ml of which, the words, Ingapable or diſabled, or 


In Mr, Hall's caſe, Ne I, in ths Conſiderations) | 
expelled Feb. 14, 1580;, after er: reſolutions 


4% Mr. Hall ſhould preſentiy be ſevered and cut off 


The caſe of Sir John Leeds, (in No. 2, ol _ i 


L 19 1 
Upon theſe words, and theſe only, reſts the expul- 
ſion.— Then proceeds the journals, ces 


„ Mr. Crew, for Sir John Leeds—No yaa 
ct but he is incapable.” © 2. Hei is to be puniſhed, 


 - 6 Hackwyll—to have him removed; a writ 
« for a new choice, and to puniſh him by ſending 
« him to the tower. | | 


« Sir John Moore—to have no queſtion. made 
ec but where it is queſtioned.“ | 


« Mr. Secretary—The fault great, clgecially becauſo 
| © of laſt parliament. To order he ſhall be diſcharged 


ce now, and to ſerve no more this Parliament. 


« Sir John Leeds brought to the bar, hd 


« he was of the houſe laſt metting in parliament ; 
e and that he hath far in this parliament 1 in the we; 


6% hath not taken the oaths.” 


e Mr, Thomas Fahſhaw—that he muſt be th. 
« ed, as one that Hath come into the n not 
being choſen. 


cc Sit Edward Sandes to pay the FTI) his es, | 
« and no farther puniſhment, becauſe but negligence, 
© no preſumption; and is willing to take the oath.” 


«© Mr. Chidliegh—to have an order to diſable him . 
« ſor this parliament,” + A warrant * a new writ 


« in his room. # 


Mr. T aylor's caſe (No. 55 in the Conferatons) 
expelled May 27, 1641, is thus: 


cc Refolved—Thar Mr. Willam Taylor ſhall be 


8 expelled this houſe, be made incapable of ever 
being a member of this houſe, and ſhall be forth- 
with committed a non: to the tower, &c. 1 


3 He was called to the bar, and there kneeling, 
* Mr. ſpeaker pronounced ſentence againſt him 


« accordingly.” | | 
W4q- a, 0 G 
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L Ordered that Mr. ſpeaker ſhall iſſue forth his 
«© warrant—for electing of a burgeſs to ſerve in the 
e ſtead of Mr. William Taylor, formerly returned 
te to ſerve—and fince by ſentence 8 the houſe, 
60 © expelled the houſe.” 


Mr. Benſom's caſe. (No. 6, in the 8 
expelled, Nov. 2, 1641, is thus entered on the 


journals. 


e Roſolved, that Mr. H. Dake. is 1 and 
cc unfit to be a member of this houſe; 224 ſhall ſit 
© no longer as a member of this houſe.” 5 


cc Reſolved, Mr. Benſon ſhall be forthwith {ent 


te for as a delinquent.” 


| f *6 Reſolved—That Mr. W well ige forth 
« his warrant—for electing of another . to 
4c ſerve in his ſtead.” | 


c Reſolved That che "L092 holds Mr. Benſon aa b 
e and uncapable ever to fit in parliament, or to 
ce be a member of this houſe hereafter.” | 


Sir Edward Deering's caſe, (No. 7, in 1 9 Con- 
| fiderations) expelled Feb. 2, 1641. 


After a reſolution that the book, the writing of 
which was Sir Edward's offence, being a a collec- 
tion of his own ſpeeches i in matters of religion, was 
againſt the honour and priviledge of the houſe, and 
ſcandalous to the houſe; and ordering i it to be burnt 
by the hands of the hangman : + 


6c Reſolved, That Sir Edward Deering hall 20 
« diſabled to fit as a member of this houſe, during 
75 this Parliament. '—And farther, | 


« Roſolved, That Mr.“ ſpeaker ſhall 1 [forth 
6 bis warrant—for a new writ for the election of a 
Ie 10 . e 105 


Y 1 


* 
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« kinght, to ſerve for the county of — the 
« room of Sir Edward Deering, thus diſabled.” “ 


And after a reſolution for- committing him to the 
tower, &c. the journals inform us, he was brought 
to the bar, and Mr. ſpeaker pronounced the ſentence 


againſt him and his book accordingly. 


Mr. Trelawney's caſe, (No. g, in the Confidera- 


tions) expelled March 9, 1641, is thus: | 


ce Reſolved, that Mr. Trelawney ſhall be Ras 
e with put out of the houſe, and diſabled for fitting 
das a member of this houſe, during this parlia- 


© ment.“ 


« Mr. 8 was called down to >the bar, and 
6 Mr. ſpeaker pronounced the ſentence e him 
« accordingly.” 


_ « Reſolved, T bat Mr. ſpeaker ſhall AS a. 
© rant for a new writ, for electing another burgeſs 


© to ſerve in the ſtead of Mr. Robert Trelawney, 
formerly choſen a burgeſs, and unde Pas by | 
„the vote of this houſe,” 


The caſe of Mr. Long and Mr, 5 (No. 9, 
in the 1-9 ea oem expelled Aras: 525 36425 is 
as follows: 


cc Reſolved, That Mr. Long and Mr. Hook are 


« not fit to fit any longer | in the houſe as members of 
„ parliament,” 


« Reſolved, That Mr. ſpeaker ſhall end his war⸗ 
“ rant — for the iſſuing of a writ for electing of other 
*© burgeſſes to ſerve—in' the ſtead of Mr, Long and 


7 Of * Mr. Hook, ſo diſabled as aforeſaid.” 


Serjeant Hyde's caſe, (No. 10, in the Conſide- 


. n Auguſt 4, 1642, is thus: 


„ N 4 1 1 dae, 


. E. 2 1 . 
« Reſolved, That Serjeant Hyde ſhall be diſabled 


<« to ſerve any longer in this parliament, as a mem- 
ber of this houſe.” | 


N. B. Vide for has warrant for a new writ vr 
be next caſe, as under, 


Sir R. Hopton and Mr. Thomas" Smith's Fey 
(No. 11, in the Conſiderations) expelled OE 5 
1642, is thus: 5 


« Reſolved, —That Sir Ralph Hopton ſhall be 
ec diſabled to fit as a member of chis houſe —_— | 


< this parliamemt.“ : 


- © Reſolved, That Mr. Thomas e mali be 
„ diſabled. to fit as member of this _ Soflog 
ce this parliament. 


« Reſolved, That new writs mall be ſent for new 
«© elections of burgeſſes—in the place and ftead of 
« Sir Ralph Hopton, and Mr. Thomas Smith, and 
5 Mr. Serjeant Hyde, diſabled, by judgment of this 
cc houſe, to fit any W as en of this na 
© Rament.”- -- 


Sir Thomas Strickland's caſe, No. © 12, in Abe 
| Conſiderations) expelled March 6, 1676, is parti- 
cular, and 1s . reported in the Conkidere- 
tions. 


Mr. ſpeaker a the howle; tas he: had 
. writ to Sir Thomas Strickland, informing him, 


ce that the record of his conviction of recuſancy, had 
«© been read in the houſe, and that the houſe had 


given him that notice, that he might offer what 
« he could, why a writ ſhould not iſſue for elect- 
66 ing a member to ſerve in his Place- cs 


Sir Fhomas's anſwer was produced and. SY 
4 Upon rhe debate of which matter, Reſolved, That 
= whereas it doth appear to this houſe, that Sir Tho- 

=== as 


« victed of Popiſh recuſancy, that he be from hence- 
forth diſabled from being wo pr e 
this houſe.“ 


« Ordered, That Mr. po do . out bis 
« warrant, to make out a new writ for the electing 
88 7 a knight of the ſhire, to ſerve in this parliament 

Ein the room of the ſaid Sir Thomas Strickland.” 


Upon this caſe of Sir T homas Strickland, the: 
writer of the Conſiderations, makes this very par- 
ticular obſervation, that the diſabling of him, 
was not done by virtue of any act of parliament - 
ce then in force, for the firſt law ( lays he) which 
e paſſed diſabling Papiſts from fitting in either houſe 
1 parliament, . was not made till 1678, 30 Charles 
II.“ One could not have expected any thing ſo 
very unguarded from a writer of conſtitutional know- 
ledge. Does the gentleman not know that Popifh 
recuſant convict, incurs a præmunire by the ſtatute of 
Elizabeth; that is, he is out of the king's protection, 
forfeits his lands and goods, and to be impriſoned 
during the king's pleaſure. If that is not a legal 
diſability, I know not what is. The act of parliament 
in 1678, referred to, and others of that fort, which : 
introduce teſts of the Proteſtant religon, exclude Pa- 
piſts; but recuſants convict, are more then diſabled, 
_—_ are puniſhable with the higheſt Pains. 


We have given the caſes fairly and at full whey | 

that it may from themſelves appear how far the ob- 
ſervations we have to offer upon them, are well 
founded or not; And we hope the words uſed in 
the different caſes, will have made ſuch an impreſ- 
ſion upon the careful and attentive reader, that he 
may be ready to meets on rather have n 


what we ate to ſay. 


In 
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In the firſt place, upon reviewing the caſes, it is 

impoſſible not to perceive a manifeſt - inaccuracy of 

| expreſſion, and an incorreQneſs in the application of 
it, which runs through all, and is remarkable in al- 
moſt every one of them: Much more than ſuffi- 
cient to juſtify the charge of this ſort, the author 
of the Caſe himſelf would not avoid making: 
And, among ſuch a variety of words, not only in 
the immaterial parts, but where the terms might, and 
are ſuppoſed to have been, of ſome particularly ſig- 
nificant import, it cannot be but the diverſity was 
in a very great degree owing to the inattention, and 
probably have proceeded from the whim 1 caprice 
of thoſe whoſe diction they were. 


It therefore well deſerves to be 3 as a gene- 
ral remark, that it muſt always be very dangerous to 
build doctrine upon looſe, indigeſted, ill-conceived, 
and ill- adapted expreffions ; eſpecially when ſuch doc- 
trine was not the thing 1 in rg to be conſidered eſta- 


bliſhed. 


Now in all thoſe caſes, 3 was 5 objee; and 
the effect of expulſion was not the thing in contempla- 
tion, No queſtion could ariſe upon incapacity as the 
effect of expulſion, but on a re-election of the perſon 
| expelled: And of ſuch caſes, Sir Robert Walpole's, 
l and the preſent, are the only two, that have occured: 
I Which makes the one as a ae e and the other as 
a a confirmation, of infinite importance. All the other 

caſes if duly weighed, can be of no moment to the 

point now in debate, which was never once ſtirred, or 
made a queſtion of in-any of them. 


* 
r a es; 2 2 RAE HG pm . 
Ye 


. ² m ⅛ðͤ 
f 


D — en 
28 n '$ 6. 
— 


* r 4, oe 
ug EI 
* — —— CITES 
. N 8 
. — 


n 
pg 2 
* 


— 
2 _ ha N 


— wen 
— — - aw. 


— . n 
— LISTS 2 Pp 77 
een 38 man 
* . oh Er x SRI 6253 


Indeed, in the nature of things, caſes merely. of e ex- 
pulſion (and ſuch are all the old caſes) can furniſh no 
precedents, nor with any propriety be produced as ex- 
725 declarations of the lay, as to the neceſſary or im- 

_ plied 
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plied effect of expulſion. That belongs to quite ano- 
ther eauſe: unleſs there can be precedents by deciſions 
where there was no queſtion or determinations with- 
out a cauſe, which is abſurd. Such caſes, much more 
mere words of phraſeology found in them, are not even 
ſo good as extrajudicial opininions : And theſe, are on- 
ly incompetent in matters of legal trial, but of all 
others are the moſt dangerous N deſtruive method 
of foreſtalling ä 


| To reſort therefore to ſo unavailable e e Fa on 

the preſent occaſion, is only to prove that the point 
is yet new and entire, unleſs ſo far as prejudicated by 
Sir Robert Walpole's caſe, and conſequently that it 
ought to be judged upon its own ſtrength and true 
principles; Sir Robert Walpole's caſe, being allowed 
its juſt weight as a ſingle n or an e | 
and diſputed authority. 


| 2dly. Although expulſion was the object of all thoſe 

caſes, and the thing to which, in a natural courſe of 

proceeding they ought to have been confined, both in 
form and in ſubſtance; yet, as it cannot eſcape ob- 
ſervation that there are words in the caſes which on 
their proper ſignificatioa expreſs or import diſabi- 
lity and incapacity, the conſideration of theſe. muſt not 
be avoided : And Fey preſent e under diffe- 
rent views. 


iſt. As conſtituting the a of exit or as coup- 
led with it in the ſentence; which we ſhall poſtpone for 
a moment to join it with its proper yoke-fellow. 


2dly. As ſuper-additions to the expulſion ; import- 
ing or ſeeming to import a direct infliction of incapa- 
city : Which we muſt refer to the other branch of the 
queſtion ; under which incapacity by reſolution 1 is to 
be conſidered. | 


Zaiy. Where the i incapacity is by the words reſtrain- 
(4 6d to that preſent parliament by which the expulſion is 


ron . AJ 


f 
| 


Fink} 


; pronounced : Which we Fn | 
the firſt mentioned. And 


Laſtly, incapacity by the words; made een and 
for ever to exclude from future parliaments. 0 


To diſpatch this laſt of perpetual, incapacity fill 
forlorn and abandoned as it is, even by the advocates 
for incapacity, who cannot help admitting that in the 
better opinion, this is not to be effected by leſs than an 
act of parliament ; we have nothing to do but to con- 
ſign it to that perpetual oblivion and proſcription to 
which its own illegality has doomed it: or rather, ſhould 
I fay, to point it out to public view as a proof of that 


graſping incident to all power which the author of the 
eaſe animadverts upon in the houſc of lords for invading 


the juriſdiction of the commons; and as an evidence 
that the houſe of commons itſelf has, in one caſe at 
leaſt, often done what it could neither 3 880 do, not 


make lawful by doing it often. 


Let this monument therefore af excels, mii of 

being blotted out of the books which is its own defert, 
for ever ſtand as a monitor to hedge in the way of par- 
liament itſelf, and a perpetual beacon to warn even the 
. wiſdom of the nation, not to commit their Ay | 
| by exceeding their power. 


The only other proper uſe to be made of it upon 
this occaſion, is to prove, what it undeniably does, 
that the caſes from the journals ſo much relied upon in 
this queſtion, are no better an authority to eftablifh it 
as the law of Parliament, that any incapacity is the ef- 
fect of expulſion, than they are, that a perpetual inca- 
pacity follows it, or may, by the power of the houſe 
of commons, be annexed to it. The cafes therefore 
are in reality no authority at all upon the point, but 

muſt, as an argument which proves too much, be alloWw- 
ed to prove nothing. For it is impoſſible to ſay, that. 
the ſame reſolutions of the houfe of commons, ſhall be 
a better authority for the ſhorter, than they are for the 


longer incapacity ; if the whole reſts only upon the au- 
| _ thority, | 


ider ates 


* 


atk the reſolution: and if it does not; the dale 
are out of the queſtion, and principles muſt decide ĩt. 


To return, however, to the firſt and third of the 
views under which the caſes preſent to us words im- 
porting, or leeming to import, diſability and i incapacity, 
namely, as conſtituting the act of expulſion, or coup- 
led with it in the ſentence, and reſtrained by the words 
themſelves to that parliament by which the expulſion 
is e the following obſervations occur mo 


upon. CE pre en : 


Firſt, to recur to TIT was 1 1 one of 
two things muſt be admitted. Either all expulſions | 
are. of the fams effect, however expreſſed; Which is 
contended indeed both by the author of the caſe, and 
the writer of the confi derations : - And if fo, there can, 
be no f ecific virtue in any words of diſability and in- 
capacity found ir in the caſes. Or there is a virtue and 
emphatical ſignification i in thoſe words ; and then there 
mult be degrees in the effect of « EX wulſiong:. which, if 
acceeded to, we cannot Kira ſtep 118 this ground with- 
out impeaching i the doctrine : of e N of 
incapacity 1n all expulſions. | 


This other corollary alſo MEE) 1 has the "ACT: 
ect in the. 1 wal fand 7 tg each 47 
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But leaving, the 8 to ſolve this dilemma to 
their own ſatisfaction, we have jultiee fo N by the: 
caſes themſelves. And 


* che next place, i it is Rs POLE in 3 
moſt importance to this branch of the argument, the 
very act of expulſion, and its whole eſſenee, is conſti- 
tured: ſolely by thoſe very words which are expreſſive 
of, ar ſeem to import diſability and incapacity. Thus 

the * ſentence of expulſion Pronounced upon Sir 
| wes 


. 208 * 
Edward Deering, Setjeant Hyde, Sir Ralph Hopton, 5 


Mr. Thomas Smith, and Sir Thomas Strickland, is in 


theſe words —ſhall be diſabled to ſerve any longer in 

this parliament as a member of this houſe; or ſhall be 

diſabled to fit as a member of this houſe during this par- 

liament, or, that he be diſabled from being any longer a 

member of this houſe. And in Mr. Trelawney's caſe, 

which is of an older date the ſentence is the ſame, on- 
ly a little longer—ſhall be forthwith put out of the 

houſe, and difabled from fitting as a member of this 

houſe during this parliament. kd 


| The obſervation ſtrikes at firſt view, "that in theſe 
caſes the word diſabled, however inaccurately, was 
uſed merely as the word expel is now; only, that be- 
ing itſelf not ſuch a ſubſtantive term, it required to 
bave other words added to it, to compleat the ſenſe— 
fuch as, to ſerve any longer, or to ſit—or, from being 
any longer a member, &c. it does not. appear to have 
been ſo much as dchg ed or intended to convey any 
empbatical Ggnification,, or to impreſs an active vir- 
tue of 1 incapacity, 19 955 than as it may be ſaid, 
as it now is, of the wor Sy that it included i inca- | 


* S475 4 EY 1.9% #2 
pacity. 


And having bebte as . eb apparent proofs of the 
inaccuracy of parliamentary ſtile in thoſe times, it 
were in vain to attempt accounting for the improper 
uſe of words, or to torture them into, or out of, par- 
ticular ſfignifications. _ 'The viſible inaccuracy itſelf, 
is a fair folution, and none other need be ſought af- 
ter. Nor is the i improper uſe of the word difable, pe- 
culiar to the antient journals in the caſe of expulſions 
only. It was the term uſed to expreſs the declining 
of che chair, the neceſſity of which cuſtom has, down 
to this day, impoſed as a law of modeſty upon the per- 
ſon choſen to the office of ſpeaker. It is ſaid, “ ſtand- 


ing in his Pines he diſabled. himſelf to undergo the 
es WY 
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cc weighty: charge—and that being denied he prayed 
« leave to diſable himſelf to the * he did 

1 diſable himſelf to the king, xc“ | 


- Multiplying words would but darken our ideas on 
this bead. A plain common reader comparing the 
_ caſes, muſt at once ſee, that of old, diſabled to fit any 
longer as a member of this houſe, was perfectly ſy- 
nonymous with the modern expreſſion, '© be expelled. 
c this houſe;” by which the perſon effectually and 
inſtantly ceaſes to be a member, and becomes unable, 
or has no right to ſit any longer in the houſe: 


What elſe could it mean in the caſe of Sir Thomas 
Strickland, who was diſabled vpon a conviction of 
Popiſh recuſancy ? If the conviction, which was the 
cauſe of the diſability, had been legally removed, as 

undoubtedly it was capable of being; can it be ſaid 
he could not have been again choſen a member of 
parliament? Vet the words cannot have a different 
ſignification in his cafe, or in any one of the other 
caſes, for they are . the lame even to a tittle 


of grammar, 


| This is yet more een if poſſible, 3 the uſe 
of the word diſabled, as introduced into ſome of the 
caſes, merely as a relative, to ſignify what, in a for- 
mer part, had been expreſſed in different, but ſy- 
nonymous words; as oy; 1 notion FW A relative 


implies, TRIO! 


Thus the ies IRE" Mr. Hall is e 
by the words ſevered and cut off from being a mem- 
ber; and the writ is ordered to be iſſued inſtead of 

Mr. Hall, fo as before diſabled. Very probably the 
origin of this word diſable in the actual ſentence of 
expuliion 1 in after times, was its having been uſed fo 
far back as that very antient caſe of Mr. Hall's in 
the way of a relative, as ſynonymous with ſevering 


and 


, 
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and cutting of, by, which tne . expulſion 8 then ex- J 
NW 


In the eaſe; of Mr. 18 and Mr. Hook, 2 - 
rence is; that they are not fit to ſit any longer in the 
houſe; and the writs go, (juſt as in Mr. Hall's caſe,) 

inſtead of Mr. Long and Mr. Hook: ſo diſabled as 
. aforefaid;” though in the ſentences of expulſion, 

the word difable is not uſed. In thoſe caſes: the form 

of words uſed in iffuing the writ, is exactly the ſame 
as in the caſes of Sir Edward Deering, Mr. Trelaw- 
ney, Serjeant Hyde, Sir Ralph Hopton, and Mr, 

Smith; where the ſentence, all q, h by the 
: word difabled. Bolt hals * . . 


This ſhows hs 1 hire" was Aneta © 
de in all the different expreſſions uſed in the ſentences 
dot expulfion,/ and clearly evinces, that there was no 
particular emphaſis or effect intended by the word diſ- 
abled; but that it was, however inaccurately accord- 
Ing to the modern preciſon of terms, uſed: eg to 
expreſs expulſion or exeluſion from the houſe. 


Nothing more thin the fs ern is Becel. 
fary upon "the word ineapable, uſed in ſome of the 
_ cafes.” Thus Mr. Taylor's ſentence is, that he ſhall 
be expelled this houſe, be made incapable of ever be- 
ing à member of this houſe: Where, were it not for 
the quality of perpetual, expreſſed by the word ever, 
| there could be no doubt, but the word incapable was 
uſed, merely as an expletive, and explanatory of ex- 
pelled. And that, norwichſtanding the word ever, 
there was no perpetuity of incapacity here meant, we 
Shall: ſee Ae. Win, ee, to 125 9 5 
0 25 The ohio 64 the cs farther 1. 2 
Tuſtrated by the caſe of Sir John Leeds, which the 
writer of ä has ſingled out as the 
i | — | - 


| p . „ 

ground of a particular obſervation. The only atenes:«. 

of expulſion: againſt Sir John is in theſe words- 
« Reſolved, Sir Jo. Leeds incapable of being a mem- 

c her of this houſe, as if never returned,“ which is 
ſo very inaccurate, as not to be grammar. His fault 
was, not taking the oath required: And though that 
certainly rendered him incapable of ſitting, and might, 
notwithſtanding his offer then to take the oath, and 
that as one of the members ſaid, his not having done 
it before was negligence, not preſumption, provoke 
the houſe to puniſh him by an expulſion for having 
preſumed to fit without qualifyiug ; yet ſurely the in- 
capacity was not indelible : Nor could it, in its o- ã F 

nature, extend to affect his future eligibility. Indeed 
the ſentence itſelf reſtrains the incapacity, to his be- 
ing a member of the houſe; that is, one would think, 
only to his continuing to ſit; and not improperly 

puts it on the lanie footing, as if he had never been 
returned. | 


According to 1 the: Jadaical interpretation of words 

now inſiſted upon, it having been reſolved, that Sir 

John was incapable of being a member, it might be 

conſtrued to mean that he was incapable of ever being 

2 member of the houſe. But without ſuch a con- | 
ſtruction, Rill he was expelled, for he was put out 9 
the houſe, whatever form of words was uſed to do it: 
Therefore if expulſion included incapacity, he was as 
incapable for that parliament as any other expelled - 
member could be; although his incapaci ity, like Mr. 
Woolaſton's, was ſo very l and 10 far from 

being permanent. 5 | | 


If Sir John Leeds's 8 inferred incapacity, ir | 
will indeed demonſtrate the malignant effect of any 
kiad of expulſion, and prove the danger of tampering 

with effects by implication, - But it will be impoſſible 
upon the ſame n to ſave * Woolaſton's caſe 

Vow III. „ "es from 
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from the effect; notwithſtanding all the laboured diſ. 
tinctions of temporary and permanent diſqualifica- 
tions. For the venemous word expel, was uſed in 
Mr. Woolaſton's caſe, however inaccurately, as is 
now ſaid; and it is-only the word incapable that is in 
the ſentence: againſt Sir John Leeds ; which, indeed, 
was as efficacious as diſable in the old times. 


The writer of the Conſiderations makes a air 
uſe of ſome things mentioned in the journals to have 
dropt from members in the debate upon this caſe of 
Sir John Leeds; the particulars of which are taken 
down according to the faſhion of making up journals 
in thoſe days, now happily aboliſhed, to the comfort 
of all members of parliament. He quotes the words 
of Mr. Secretary, “ order HE ſhall be diſcharged now, 
„and to ſerve no more.“ And Mr. Chidley's mo- 
tion, “ for an order to diſable him for this parha- 
« ment.” Then, (ſays this writer,) “ the houſe did 
not come into this propoſition, but only ordered a 
c new writ to be iffued. But this debate (adds he) 
<« ſhows/what ſenſe the principal members entertained 
ce at that time of the power of the houſe, with re- 
tc ſpect to the diſabling their members W *. 
6c "batting parliament.” 


It is not to anſwer this notion of be. power of the 
houſe to diſable by reſolution, that I have given theſe 
words of the Conſiderations a place here. We ſhall 
meet with that doctrine in its proper place to which 
we have reſerved what is to be ſaid upon it. But 1 
have made the citation for the ſake of an obſervation 
proper to the preſent argument, and to ſhow that the 
writer of the Confiderations, miſtook the caſe: of Sir 


55 John Leeds, as he has done others of thoſe quoted by 


him, when he laid hold of the words of the Secretary 
and Mr. Chidley, as a proof of che en Sl 
fication. of os term * neat | HS: 

> ao 
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1 this view it was, I took the trouble to give a 
full extract of Sir John Leeds's caſe with the others, 
inſtead of the mutilated edition exhibited in the Con- 

ſiderations. And from this caſe particularly it does, 
I think, appear, (quite in oppoſition to this writer's 
opinion of it,) that diſabling for this parliament, was 
merely a mode of expreſſing, a. ſimple expulſion at 
that time of day. In this ſenſe clearly Mr. Chidley | 
uſed the words. For it is evident from the full ſtate | 
of the caſe, that the debate among the members was, 
whether or not Sir John Leeds ſhould be put out of 
the houſe, or ſhould be diſcharged then and to ſerve 
no more that parliament, which was Mr. Secretary's 
motion—Or, as Mr. Chidley expreſſed it, ſhould be 
diſabled for that parliament : or if he ſhould be al- 
lowed, on taking the oath, to continue in his ſeat, 
and be no farther puniſhed than by paying his fees to 
the ſerjeant; which was what Sir Edward Sandys pro- 
poſed, who mentioned as an excuſe for Sir John, that 
it was negligence, and not es he had been 
guilty of. | 


It is a miſtake to a chat the 10 did not come 
into the motion made by the Secretary or Mr. Chidley, 
for Sir John Leeds actually ſuffered all they intended. 
He was put out of the houſe, which was all that diſ- 
abling him, or diſcharging him then to ſerve no more 
in that parliament meant: and ſo the very next words 
entered in the journal, after thoſe that fell from Mr. 
Chidley, are © a new writ in his room;“ that being 
the laconie ſtile of the day, 


This is explained by looking back to the 2 
chat Sir John was incapable of being a member as if 
never returned. And though it may appear ſtrange, 
that after a ſentence of expulſion, which the above 
reſolution was, and the only thing there was for it, 
chere mould be. r a debate and ſuch motions a 
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the Secretary and Mr. Chidley made. The fact how- 
ever is, it is that the entries in the journals ſtand ſo: 
neither are the motions made by Mr. Seeretary and 
Mr. Chidley the only ones that are miſplaced, for Mr. 
Hackwell's and Mr. Crew's ſpeeches to the ſame pur- 
poſe are entered after the reſolution that Sir John was 
incapable. The motion by Sir John's own friend, that 
he ſhould be no farther puniſhed than by paying his 
fees, is alſo placed after the reſolution of the houſe 
by which Ser John was put out of it. Nay, it is after 
the reſolution is recorded, that Sir John Leeds, the 
culprit, is introduced as brought to the bar, and mak- 
ing confeſſion of the fact upon vhich the ſentence is 


grounded. 1 | 5 


The ſolution of the whole, lies in the Greme in- 
accuracy of the journals. But the eſſence of the caſe 
conſiſts in this, and there the journal is clear, that 
there was a reſolution that Sir John was incapable of 
being a member, as if never returned; and that 1 | 
that reſolution only the order for a new writ 
ceeded : juſt as in ſome other of the caſes, the like 
order proceeds upon a reſolution, that the perſon is 
unworthy and unfit to be a member of the houſe, and 
ſhall fit no longer, &c. If the: reſolution had been 
in the other words, to diſcharge him, or to diſable 
him, &c. the effect had been the ſame and in no de- 
gree different, as we ſee from the other caſes 1 in which | 


ſuch words were uſed... 


If there is any weight in what has heal ſaid upon 
the words expreſſive of incapacity or diſability, little 
need be added upon thoſe which are urged as ſignity- 
ing the extent or endurance of the alledged incapacity 
making it to be for the ſubſiſting parliament. For 
theſe words are clearly neceflary, as has been obſerved, 
to compleat the ſenſe” of the terms diſable, &e, ſo as 
| on to * an hon Ines or ee 
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and if there is no emphaſis in the main terms, the 
expletive words cannot infuſe it. | 


There is one thing farther to be obſerved on thi 
matter, and it will go far to explain the true mean- 
ing of thoſe antient ſentences of expulſion. The au- 
thor of the Caſe has himſelf paved the way for the 
| obſervation we are going to make. He mentions the 

diſtinction in former times between a ſuſpenſion and an 
expulſion. This ſerves to unravel all the words of 
diſability and endurance. For it ſeems to be pretty 
plain that both ſorts of expreſſions were uſed only to 
diſtinguiſh an expulſion or abſolute amputation from a 
temporary ſuſpenſipn. So when the perſon was to be 
expelled, the form uſed was—that he be ſevered and 
cut off —diſcharged—removed—or diſabled from being 
a member—or that he ſhall be no longer a member of 
the houſe this parliament, which really amounted to 
no more, in the ſtile of thoſe times, than—that he is 


not ſuſpended for a time, but is expelled or excluded 


from being a member of the parliament, _ 


| The ſame obſervation applies to thoſe other monly 
by which ſome of the ſentences of expulſion are ex- 


preſſed That one is unworthy or unfit to be a mem- 


ber of this houſe, or of this parliament. Perhaps it 


would not be ſtretching too far to ſay, that the words 


ſtrictly expreſſive even of a perpetuity, had no other 
meaning than to diſtinguiſh from a ſuſpenſion. For it 


is hard to conceive that any houſe of commons could 


ever entertain an idea, ſo confeſſedly beyond their 
power, as that of preſcribing to future parliaments, 
or binding them by the e of a W inca- 


pacity. 


This very conſideration inclines me to make no 


great account of the declarations of incapacity ſuper- 
added by ſeparate reſolutions, in ſome of the cafes, to 
6 the actual aaa of expulſion; ; vpon which an ar- 
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ened a are; —in the ee that totally ſubverted 
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gument is now built as to the ſenſe of parliament of 
their power to diſable. Theſe ſort of reſolutions are 


at beſt but opinions, not judicial ſentences of the 
houſe, but rather in the way of direction to the elec- 
tors: and to them may be applied the words of Sir 
Edward Coke as to the objection of non reſiancy to the 
election of a knight of a ſhire, in the caſe of Sir 


Thomas Bowman, gth Feb. 1620.—* The law,” ſays 
he, © diftinguiſheth matters in ſtatutes directory and 


ec concluſory. Direction but matter of order which 


«© maketh nothing void: matter of ſubſtance only 
« doth it. Scarce any well choſen, if matter of or- 
« der ſhall overthrow it. Hands and ſeals: of all 
e electors ſhould be put to their indentures, which 


« never done.” If it could be thus argued upon a 
ſtatute, which is, law; how much more is it applicable 
to a directory 1 of che houſe of e commons which 
is not law. $71, 


Thus I have offered what n to me as a 
fair expoſition and argument upon thoſe old caſes 


Which have been cited as precedents for the, force 


of the term expulſion. Every one will judge for him- 


| {elf upon the caſes, For my part, I am very free 
to confeſs, that if thoſe caſes were ten times ſtronger 
than I can diſcover them to be, they would not carry 


away my judgment upon ſuch. a point as that now in 
debate. My reaſons are two. 


7 iſt. The whole caſes are ſuch a "maſs of. inaccu-, 


- racy, and not being er profeſſo upon the point now | 
. agitated, which could only be tried in a courſe of 


judicial proceeding. upon the re- election of a perſon 


expelled, and pretended to be thereby diſabled : That. 
1 cannot conſent to ſet up ſuch. caſes as a ſtandard 


of the conſtitution, much leſs to ſer them up to pull it 
down. Caſes in 1641 and 1642, which moſt of thoſe 


the 
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the' conn, to me are not caſes ws great au- 


thority. 
The N mow that on the very day and date 


of ſome of thoſe caſes, the king and parliament were 


engaged in ſome of their fiereceſt conteſts. Sir Ed- 
ward Deering was expelled for publiſhing his own 


ſpeeches in parliament, on the day that the houſe | 


petitioned the king to put the Tower of London, 
the forts, and the whole militia of the kingdom 


into hands recommended by parliament, The con- 


ſtitution was not then entire. — The very cauſe of 
ſome of the expulſions was the conduct of the meme 
bers in the diſputes with the K ing. 


The writer of the Conſierations himſelf ſtops ſhort 


in his liſt becauſe he admits © it may not be thought 


« fair to look into thoſe times for precedents of 
e conſtitutional powers of any branch of the 
« legiſlature.” And he only anſwers the objection 


by appealing to the revered names of Pym, Hamden, 


Holles, and Glyn, who were the leading members 
of the houſe of commons at the time of the caſes 
cited by him. 7 


I honour thoſe patriots as i a any. man can 


do: And for conſtitutional principles I reſort with g 


pleaſure to ſome of the parliamentary remonſtrances, 
in which they took ſuch a ſhare.” But in things that 
touched perſons, I am jealous of the heat of the 
times; for the ſame reaſon that I look with a watchful 


eye upon the meaſures actually purſued with regard 
to the king: Some of which indiſputably, though 


perhaps neceſſarily, invaded the acknowledged prero- 


gative of the crown. That, diveſting the king of 
the martial power, was one. And the petition for 
it, voted that very day Sir Edward Deeering was 


expelled, was preſented wy Mr, del 
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\ *_. Theſe great men were warmed; no wonder! And 
the ſalient acts of men into which. paſſion and party 
will enter, are not like their deliberate degeſted 
works, in which they., pledged themſelyes to the 
preſent and the future ages. Not to mention that 
the writer of the Conſiderations cannot aſſure us 
what part Mr. Pym, Mr. Hamden and thoſe other 
conſtitutional patriots, with whoſe authority he would 
ſanctify all the diſabling expulſions, did or did not 
take in them: or whether it was their opinion that 
prevailed, and not that of a more violent, and leſs 


enlightened PaJority, to- which * were n 
to ſubmit. 


Over and above all chis, Fate is Ge ron; 
Which I hope will never yield to any thing. Pre- 
cedents I can ſubmit to, that explain, not that de- 
ſtroy the law. To ſuch, even I do not object, as as 

by force of time have made or added to the law in 
matters arbitrary. and indefferent, or where there is 
no law. But precedents that ſtrive with the fun- 
damentals of the conſtitution, which is the only pil- 
lar that can ſuſtain the law itſelf; be the time or the 
number af ſuch precedents what they may Theſe 
I truſt ſhall never ſhake the ſtately farick of this 
auguſt conſtitution, or looſen the leaſt pin of the 
ſacred building. And in that light do I ſee! every 
| precedent that invades the common right of the ſubject; 
in which all Engliſhmen have ana inheritance, 
the deſcent of 'which, I hope, no time, nor jany 
power, ever will be able to cut off from ' poſterity, 
for whom, as well as 0 Us, * our anceſtors 88 7 
it with their blood. 15 0 5 


The only caſe cited that remains untouched ; is "that 
of Sir Robert Walpole, which merited a place by it- 
ſelf. The reſolution againſt Sir Robert, the author 
of the caſe has quoted in a moſt unfair wy 
= | 5 An 
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begins his liſt, And if theſe manifold - precedents 
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And a worſe fign there cannot be of « writers argue 
ment then his being afraid to look full in the face the 


beſt authority on his own fide. He leaves out one 


half of the aecumulated grounds upon which the 


houſe of commons reſolved that Mr. Walpole was 


incapable of being elected. His reaſon was, that ex- 

pulſion alone might appear to be the cauſe : Where= 
as, even that houſe of commons took to their aid, 
the - pretended corruption and breach of public truſt, 


which for ovght we know, might be the ground of 


incapacity moſt relied upon, For there is ſome reaſon 
to ſay | that breach of truſt, by mere operation of law, 


| diſables from holding a place. of. truſt, - as perjury, 
in the nature of the thing, and by the operation af 25 
law, neceſſarily infers inteſtability. The very penning 


of the ſentence againſt Sir ae gives eee, : | 
to this conſtruction it, +, Be Oe} 


The writers on the Aer fide: labour hard to | Fnd 
a reaſon ' why, if Mr. Walpole was, by' law, inca- 
pable, Mr. Taylor was not declared duly elected, 
as Mr. Lutterel has been on the ſame ground. They 
tell us the equity of the houſe of commons would 


not ſuffer them to take advantage of the frict * | 
of law, ignorantia Juris non excuſat. 


This I both underſtand and aprove. But how, 


could there be an ignorance of a law, which, if we 


give credit to the writer of the conſigerations, and 
weight to bis liſt of fourteen precedents, and expreſs 
declarations of the law on this head by the houſe of 
commons from time to time, was ſo univerſally known 


a hundred years before? The fingle reſolution in 


Mr. Walpole's caſe, or that in the Middleſex election 
added, could not better notify this law of incapacity than 


a train of precedents and expreſs declarations down” = 


from 1580, where the writer of the Conſiderations : 


and 


* 
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ind. _— declarations. had not notiffed it, it Fg 
could be becauſe they were conſidered to be no 
precedents at. all. With what reaſon then, are. they pro- 
duced as preedents at this day? If, notwithſtanding 
ſuch a multitude of expreſs declarations, the law re- 
ally was not known at the time of Sir Robert Wal- 
pole's caſe, where was the law itſelf. at that time? 
For promulgation is eſſential to all law, and a law 
not promulged, is the ſame as a law not made. 


The truth is, Sir Robert Walpole⸗ s caſe firſt pro- 

| auc this law of erpulſion. incapacity, and like the 
daughter of jupiter's brain, it was borne at full ſtature 
and in compleat armour, fit for immediate execution, 
more a goddeſs of war than of wiſdom. But reſemb- 

ling the falſe diety in her celibacy too, not having 

' > been married to the conſtitution, it could have no 
legitimate offspring, though ſuch another occaſion 
was very fit to bring rk a en A 0 the ſame 
ſpurious, bree. 0 vd 18 
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"THE", thing Wes 1. ede Me e ahi in „s 
TOs of all the old precedents, now ſo much inſiſted up- 
on, it was the reſolution againſt Sir Robert Wal. 
pole, which both made and promulged this law; and 
upon that caſe alone, did it ſtand Wan the late 
determination. . 5 DT 7 


1 I muſt therefore beg . to treat 2 5 e 
| as I think it deſerves, It is a fingle precedent, and, - 
I believe, in point of law a fingle, precedent is of 

no great authority. DTis the precedent of times I 

am not much in fancy with; of a houſe of commons 

led by a tory Miniſtry, the enemies of the houſe of 

Hanover, to whoſe malice and wicked deſigns againſt 

the liberties of this country, Sir Robert Walpole was, 

on account of his oppoſite attachments, ſacrificed; that 

the revolation-ſettlement of the crown which thoſe 
traiterous enemies of their country were meditating | 


— 
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to overthrow, might not have the ſupport he, 2s an 
able whig member of parliament, was capable of 
giving it. Such a precedent. it is a ſhame even to 
mention in the days of a prince of the houſe of 
Brunſwick. It were hardly more prepoſterous to 
produce a deciſion of the ſtar- chamber, as an authority 
in queſtion of liberty. The votes of the houſe, of 
commons, by. which in the days of the perverſions 
of the queens” reign, the beſt friends of the Proteſtant 
ſucceſſion were procribed as enemies to their country, 
might with equal reaſon be held up to George the III. 
as an object of admiration, or a fit pattern to imitate. 


But this caſe of Sir Robert Walpole's has been 
ſo much under diſcuſſion, L will not enlarge farther 
upon it. If the grounds of the caſe do, not ſatisfy, 
the precedents will go for little. It is not one or two 
precedents, even in good times, without principles, 
far leſs precedents contrary to principles, that will 
make law, notwithſtanding what the author of the 
caſe aſſerts. But one determination in a very bad 
time, as the end of the queen's reign, and the de- 
cline of her glory was; and moſt eſpecially, an ad- 
judication of a corrupted, diſaffected majority of a 
| houſe of commons, devoted to a jacobite adminiſtra. 
| toin, and poiſoned with notions of arbitrary power; 
an adjudication oppoſed to, firſt principles, and de- 
ſtruſtive of our prime rights, which are to be read 
and learned by the moſt illiterate ſubje&, in the great, 
though unwritten code of the conſtitution ;z=—one ſuch 
determination, I ſay will not be ſufficient to make a 
law in defeazanoe of the firmeſt eſtabliſhments, and to 
rob the ſubje&t of his moſt valuable priviledges. 
Which naturally enough da, to hg conſideration 
of Ee $223 


Third 1 upon 1 8. we 8 to try the 
firſt branch of the dee the conſtitu- 
| e 
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44 tion of the houſe of commons and the nature RY 


* extent of the authority and power by which the 
© houſe inflicts the puniſhment of expulſion:” by 
which we ſhall fee (if it can thence be thown) either 
that the power and authority is not of that ſort or 
ſtrength, that ſuch an effect as incapacity is within 
its reach: Or, on the other hand it may appear, that 
the power and authority as ſuch, that expulſion not 
only may, but muſt carry that conſequence with it, 
as neceſſarily as a cauſe produces its effect; unleſs 
ve admit an unnatural maiming of the expulfive power, 
or alledge an actual reſtraint and limitation in the 


act of expulſion on purpake. to diminiſh its effect. 


Now, not to enter into idle ſpeculations, or vin 
enquiries as to the origin or antient ſtate of the demo- 
cratical branch of the legiſlature; it is fully ſuffici- 
ent for our preſent purpoſe to fay, the houſe of com- 
mons is founded in, and owes its being to the conſti- 

tution: A term we all underftand, and a thing which 
was not made all at once, but is the production of the 
progreffive improvement of time; by which res pub- 
lica, fi ſemel ceperit bene, progreditur tanguam circulus 
femper -proficiens. It is the life and ſoul of the ſtate, 
the ſpring of goverment, the meaſure of ſubjection, 
the law of power and of liberty: And itſelf exiſts, 
like the hidden ſubſtance of matter which is no other- 

: win Known than'by 1 its viſible powers and properties. 


Upon this Fg Wen ſtands the houſe of com- 
mons, which, at this day, may be defined to be 
the aſſembly of the repreſentives of the people, cho- 
ſen by thoſe ſeparate and diſtinct elaſſes or orders 
of ſuhjects, who, by the conſtitution, + are indepen- 
dently of each other, inveſted with the right of elec- 
tion 3. for a limited or uncertain time to be a part 
of the great couneil of the nation, for the purpoſe of 
I and defending the aggregate ſtock of na- 
| | | tional 
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tonal liberty, and to exerciſe that ſhare of the total 
power of the whole body politick, or great corpora- 
tion of the kingdom, which conſtitutionally. * ; 
to the people whom they repreſent. | 


From this definition it will follow, aſt. That hs 
houſe of commons, not being ſelf- created, but made 
by the conſtitution; and being only repreſentatives 
choſen by the people, it cannot make its own power, 

becauſe it did not make itſelf: Nor can it have power 

to deſtroy that power from which it is derived, and 
by the exiſtence of which alone, it can ſubſiſt in its 
natural and conſtitutional ſtate. , 


— — — ee 


2dly. That its power being derivative, it maſt be 
juſt ſo much, and no more, than is, and can, by the 
conſtitution, be Ae and derived Ou the con- 
ſtituents, 


Zzadly. That being choſen by diſtin& and ſeparate © -/ 
claſſes and orders of ſubjects, who, independenty of 4 

each other, have the right of election; each member, 
when duly elected, and legally poſſeſſed of his ſeat 

which he derives ſolely from his conftituents, is, in 
ſtrictneſs, and according to his true character and pri- 

mary quality, independent as to his repreſentative= :- 

capacity, of every other repreſentative, and of the 
whole together: And cannot from any original prin- 
ciple or quality of his repreſentative-· character be de- 
prived of it by, or accountable for the exerciſe of the 
powers it inveſts him with, to the body of the 3 


ſentatives⸗ 


-4thly.. The houſe * commons: ag choſen * 
to dog a Pera of the e rel of the nation, and 


8 0 1 date worded this as cautiouſly 184 preciſely as 1 could; 8 
being aware of the power of expulſion, of which below: And = 
the legal doctrine of which, I conceive, will not in. the, leaſt in- 

terfere ird " ang here Tad, if rightly underſtood, - | 

| to 
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co exerciſe that ſhare of the total power of che body 
politie, which conſtitutionally belongs to the people, 
whom they repreſent; it muſt neceſſarily follow that 
they cannot, by themſeves, do, what it only belongs 
to the whole council of the nation to do, and for 

| Which no leſs power is adequate or competent. 
iS Sthly. Being choſen: to maintain and defend the 

j aggregate ſock of national liberty, and, particularly, 
to maintain and defend the rights and privileges of 
thoſe thy repreſent; it cannot but follow, that they 
ought not, and, if their inftitution is the rule of 

their power, they will not hurt or invade either . 


' 6thly. And laſtly, the end of their inſtitutibn and 
election muſt,” in the nature of the thing, imply every 
incident arid collateral power neceſſary to that end: 
But fo always (which is a diſtinction inſeparable from 
the nature of collateral and incident powers in re. 
ſpect of the power in chief,) as ſuch incident and col- 
lateral power be, in its nature, and in the execiſe of 

it, ſubordinate to, and compatible with the inſtitution, 
and with the ſecurity of the ſoverign and indiſpen- 
fible rights thereof, and of thoſe rights on which it 
depends, or to which it bears relation, as well as 

« With the great ends for which the inſtitution itſelf 
ſubſiſts To „ . 


For them to deſtroy the rights ay; are choſen to maintain. 
was defend, is murder under truſt, and may not improperly be 
called treaſon againſt their conſtituents and Rd keg and * 
8 | treaſon againſt the conſtitution. 


7 The houſe muſt have a power to adj ourn as well as to kt; : 

to form rules for the order of their . to compel the 
members to attend and do their duty; and to preſerve decency 
and purity in the aſſembly. | In ſhort, it muſt have the power of 
ſelf government, and all authority neceſſary thereto; And we 
not only admit, but maintain as ſtron gly as any one can, that the 
houſe has, and ought to have, the ſole power of trying and de- 


the law of the land to be members of the houſe, 
. 


termining who are, and who are not duly choſen according to 


{= EW 1 

Theſe principles (and we think it would not be 
too much to call them axioms) will, we are perſua- 
ded, fo ſpeak for themſelves, as to make the appli- 
cation of them to the preſent queſtion eaſy. But the 
importance of the matter will apologize for not treat- 
ing it too ſuperficially. 


If then the repreſentative-right and capaciti ofa 
member of the houſe of commons, is, in its proper nature 


and primary quality, ſo very independent of the houſe,  _ 


not only as to the origin, but the enjoyment and 
exerciſe of the right; a power of expulſion in the 
houſe, which is ſo contrary to a right of that na 
ture and ſo little homogenial with the houſe not 
having any ſhare in the conſtitution of itſelf, muſt 
be very adventitious indeed; and muſt ſubſiſt for 
a very particular purpoſe: And therefore it muſt, of 
neceſſity, be as limited and reſtrained in its effects 
as it is poſſible for it to be; in order to preſerve ſome 
coſiſtency with the proper nature of the right on 
which it operates, and with the original want of power 
over it in the houſe. | 


This is a propoſition of meridian clearneſs. If not 
ſelf-evident, it is ſo much founded on every notion 
that can be entertained of the different kinds of rights; 
ſo conſonant to plain reaſon, and indeed obvious to 
common ſenſe, that the mind in its natural ſtate of 
aptitude to diſcern and receive truth, cannot refuſe 
to aſſent to it: For to conteſt it is nothing elſe than 
to deny che natural difference of things. 


The fature of the right alſo manifeſtly ſhows, that 
the power of expulſion can be founded upon no prin- 
cipl whatever but that of the ſelf government inci- 
dent to that of the houſe commons. And if the 
powee of expulſion we were pers in 2 ſtate of formation, 
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eſſiential to the conſtitution of the houſe itſelf, and 
- conſequently are of the firſt and higheſt conſidera- 
tions ;—theſe interpoſe with their checks and limita- 
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5 1 much migbt be col upon. cacipled' in the 
way of objection to it, becauſe of the nature of the 


repreſentative-right. Nor are there wanting, (as we 
hinted very early) thoſe, who are not yet perfectly 


: reconciled to it. But time which effects many things 


above the power of principle, has, we think eſtabli- 
ſhed the expulſive power: And in not a few caſes 


this even is. a ſufficient anſwer to dpubes, non omnium 
gue a majoribus ratio reddi Pole. 


# F 


' We muſt not, however, 3 che ſource of this 
right expulſion. It grows but out of a collateral. 
andi very ſubordinate power, and at the beſt is rather 
a heterogeneous limb even of that. But admiting 
it to be now fully eſtabliſhed, as we do, the other 


principles which exiſt in the abſolute perfect and 


pri mordial nature of the repreſeptative-right, and are 


tions, which as naturally ſpring out of; them, as 


Water flows from its fountain. 


The ioſtant,” therefore, that expulſion e e 


5 any 'of thoſe other principles, it enters a foreign ter- 
- ritory, and muſt' walk ſuitably to the ground it 
treads upon. For ſo far as it goes there, it looſes- 
the likeneſs of the principle of which Loy it can 
3 begotten. 5 


The genuine efpring of 4 powck⸗ 10 cobpithes; | 
and ſo controuled and bounded by the very nature 
of the right affected by it, muſt bear the image of 


885 the father ſo ſtrongly as to demonſtrate the family: 


it belongs to: And the origin for ever will be an 


infallible criterion, by which to judge of the true 


nature and juſt extent of whatever is aſcribed to it. 
Any act or effect in exertion of, or proceeding from 
3 a power, but 7 exceeding all natural 

| , 
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bounds, at; oner 88 itſelf, betrays its own 
pretenſions, and proclaims its ſpurious birth. Simple | 
expulfion may, and that is all can be ſaid, it maß 

be the child of ſuch a power; it does but barely 
conſiſt with it: But expulſion to i incapacitate, which 
not only crops the flower of the repreſentative-right, 
but cuts up its yery. root, both in the electors and 
eleCted, ſo tranſends that power of generation to which. 
its being 1s attributed, that it muſt be of 9 


extraction, and claim a different pedigree. | 


Juſt only to ſkin the principles we have laid ange 
— The conſtitution of parliament is the ſovereign law 
of its nature, and paramount to every other thing 
that can be called the law of parliament. It is a 
law not made by, but, in ſome degree at leaſt, be- 
yond the legiſlative power. As the laws of nature 
impreſſed by the great author of the univerſe upon we 
works of his own. hand, regulate the powers and 
motions of. material bodies; ſo the frame and make of 
parliament, is the ſupreme law of its being and e 
ſence, and muſt govern its power. 


That ſupreme law has excluded Hom: the 1 
of commons the power of legiſlation. They are ((o 
uſe their own words in the vindication of their ex- 
cluſive juriſdiction, as to elections preſented to the 


diſputatious James)— T. hey are but part of a body 
as to make new laws. Is, or is not then, Incapacity 


the creature of a law? The gentlemen admit it re- 
quires an act of Perlia went to make a perpetual inca- 
pacity. But they ſay it's within the power of the 
houſe of commons to make one, to laſt as long as the 
ſame houſe of commons does. The houſe of =” if 
mons then can make a law but only of a ſhort endu- 

rance. Plain ſenſe cannot well comprehend. luck 2 
licing either of law or of egos power. 
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We aſk the other kde, Who drew this lite? or! in 
what law, code, or conſtitution, written or unwritten, 
is it to be feen or read? Does i It lie in the breaſt of 
the houſe of commons, —an ens Tationis Which" exiſts 
in ſpeculation? Or is it a ſort of legiſlation Which 
hovers in the clouds, and bolts out like lightning 
for the uſe. of particular occaſi ons? The queſtions 
puzzle. Their juſtice gets into the air; and after the 
manner of an apoſtolick viſion, we hear unſpeakable 
words, ſomething, I know not what, of a magic power 
of the ſubſiſting parliament, of which Ro? 98885 

ar incapacity is the efflatus. Nas HE 


'We know that all the powers of one hoofe of com- 
| mons muſt end with the parliament, becauſe A dead 
- | . parliament can have no activity: And there is but 
one poſſible inſtance of its coming to life again. There 
are too, ſome of the powers of the hovſe of commons 

Which live and die with tlie ſeſſion. But there ſeems 
to be no logic in this conſequence, that becauſe the 
powers of the houſe of commons muſt have an end, 

therefore, while they laſt, it may do ood thing or 7 

e it was never made dof wi 4: Ch k . 


If our principle were, that the dr of commons 
did not make the parliament, which is a perpetual 
ſlucceſſion of independent houſes of commons, and 
ttzherefore that i it cannot make'an incapacity for a future 
+, Parliamenr,, it mighe be the , ſhadow. of an anſwer, 

though fallacious, to fay—it may nevertheleſs, with 

the power it has, make one for its own time. But 
our principle is that the houſe of commons cannot 
make its on power, becauſe it did not make itſelf, 
5 and no ſuch power is given or delegated to it, as can 
create any ae becauſe i W requires 2 law 
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If the koaſe e 5 Wee were it's ou . 


* were it auroxege _— created by its own ſuffrages, 
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they might as eaſily make an incapacity as inflict 
an expulſion, and needed but to infuſe the one into 
the other to make the effect follow by a caſual”. 
neceſſity. But the thing denied is the exiſtence of 5 
the power to make an incapacity; and therefore it 

is no diſmembring of the expulſive power, nor does 
it require any limitation in the expulſive act, to ex- 
clude an SOA which on not, n cannot x narurally | 
belong to it. ol 6 


- 406 _ of election is in the 1 and they 
hold it not only under the immediate protection of the 
houſe of commons, who are bound to defend it; but 

they hold it abſolutely independent of the houſe, 
and controuled by nothing but the law of the land. 
I do not ſay, they hold the exerciſe of the right inde- 
pendent of them; for that is ſubject to their judica- 
ture in caſes of election, as the poſſeſſion of the right 
alſo is. But I deny that the right o election is ſub- |. 
jet in any degree to them; and I ſhall prove it is 
not before I have done. Nor ſhall I take for an anſwer 
to bring the right itſelf within the vortex of the juriſ- 
dition of the houſe of commons, what has been ſaid 
of the right of being elected, viz. that the right of 
| elefting too, is a parliamentary right, becauſe it is to 
be exerciſed for, as the other is to be in parliament, 


Paſſing this, however, for the preſent, I repeat it, 
the people hold the right of election abſolutely inde-" 
| pendent of the houſe of commons, and the repreſen- 
tatives themſelves: hold their repreſentative-right 
alſo independent of the houſe, with this ſingle 
limitation of being liable to expulſion with its 
juſt and conſtitutional effects. Do the gentlemen then 
recollect what incapacity is? That it is laid not upon 
the perſon expelled only, nor upon his own immediate 
_ conſtituents only; but upon all the electors of Eng- 
land? And ſhall the houſe of commons, in the petſon Os 
of one man, disfranchiſe all the people of England? 
5 | The 
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5 —The houſe Fo commons bound to maintain * de- 


fend all the privileges of the people The houſe of 
commons which cannot make a law to deprive the 
meaneſt ſubject of the loweſt. right. Vet disfranchi- 
ſing them it is; for the unlimited freedom of election 
controuled by nothing but the law of the land, is of 
the eſſence of the franchiſe ; And if reſtrained but as 
to one ſubject who is legally capable, and whom the 
law has not incapacitated ; (and it muſt be to as 
many as the houſe in their wiſdom and direction thinks 
fit to expel) the franchiſe 1 is fo far 1 it is 
io far cut . . 


The author of the caſe may i us, as he 5 5 with 
great gravity, that © though the houſe cannot, and 


god forbid they ever ſhould, ſay, whom the elec- 
tors ſhall chooſe; yet they may declare who by law 


t are not to be choſen: And by expelling a member, 
4 they declare without ſaying more, that he is r 5 


_ © ble of being elected for that parliament.” 


But this is only after the manner of our 3 
For there is all the difference in the world between 
declaring who by law are not to be choſen, and 
declaring without ſaying more, that is ſilently making 
'a perſon incapable by expulſion without any law: for- 


it. Language long ago uſed in parliament has taught 


me this plain and found deQrine, that © it being the ; 
4 great privitege with Engliſhmen, that they are not 


to be raxed but by their repreſentatives; it is a 


difinheriting them of the main part of their birth- 
« right to do any thing that ſhould ſhut them out 
from their free votes in electing.” This 01 6 
| incapacity however, does it. 


But with what part of the conſtitution or Os of 
the houſe of commons does this quadrate? It is total- 
MITE. with N COM") thi nature, and end E 

1 We 


the tofticurion—with” the coliflitarias of parliament, 
which is empharically the law of parliament, : 


Were ſuch the omnipotence of the houſe of com- 
mons (for on ſuch an occaſion we may call it ſo, 
though it is a bold figure, as the author of the caſe 
obſerves) why could it not disfranchiſe a venal borough 
that had Juſtly incurred their higheſt indignation? 

Why order in a bill to cut off the corrupt corporation 

of Stockridge? Might they not by a vote have inca- 
pacitated them for the ſubſiſting parliament at leaſt: 
Or expelled them from the parliament roll? -A 
Power, by the way, which, though 1 it may be a queſ- 
tion is apicibus juris, how far it extends, cannot cer- 
tainly be infinite or the conſtitution might ſoon devolve. 
Was an excluſion of one proſtitute borough more 
than an incapacity upon the electors of England, 
be it but as to one man, and for the e 
Parliament. V 


L ſurely ! is- not 8 after a 1 hoop cad, 

to compare the preſent. caſe with other inſtances of 

_ exceſs of the conſtitutional powers in the houſe of 
- commons. Do they want to retrieve all the power to 
which they ever made pretenſions? The journal- 
mongers may find in their muſty records among the 
four parliament judi catures, one that was exerciſed 
before the peers and commons together. They may 
ſend us to the folios of the placita parliamenti, to ſtudy 
the barbarous learning of caſes adjudged by the pre- 
lates, earls, barons, and community of England, and 
by the lords and commons, —They. may themſelves - 
conſult the ſentences of fine impriſonment, pillory. 
and much more, pronounced by the houſe of commons, 
for crimes at common law againſt: Berresford and 
others, who are not members of parliament; and 
particularly the famous caſe which is the magazine 
of the learning now raked up about the bouſe of 
8 „ commons 
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commons being a court of record: I mean the caſe 


of Lloyd, whom the commons, in the commons 


houſe of parliament, did adjudge and award to ſuffer 
a ſtrange puniſhment for ſlandering the king's daugh- 


ter: A precedent not attempted, I believe, to be fol- 
| lowed ſince Cromwell's houſe of commons (fanaticks 
as they were themſelves of the worſt kind) inflicted a 
cruel doom of that fort upon a poor frantick fanatick. 


They may try to revive the diſpute which that caſe of 
Lloyd's brought on with the houſe of peers for invad- 


ing their juriſdiction. and which ended with a ſort of 


compromiſe adviſed by the folicitor general * that it 


< would do no harm to agree that no uſe of that pre- 


ce cedent ſhould thereafter be made, for increafing the 
ce power of the houſe of commons, or abridging that 


of the houſe of lords.“ | 


"Theſe, and much more of that ef to b 
found in the journals, are all precedents: And prece- 
dents, we are told, are the law of parliament, which is 
ſet up-as a part of the law of the Jand, but only to 


devour | it, as Pharaoh's lean kine did the fat, 


The conſtitution i is, we hope, now in a Nate of ma- 


turity, and the waves of fluctuation calmed: And as 


a man naturally robuſt and prudently temperate, ſel- 
dom needs medicines, we truſt a conſtitution ſo well 
moulded in its form, and ſo happily preſerved i in its 
ſhape, as. ours has been, docs not require daily or 
much repair. Conteſts, like the preſent, helped to 
ſettle the conſtitution, and to fix the bounds of parlia- 
mentary juriſdiction. The preſent diſpute may. tend 


to brighten the land marks, and, we hope, it 12 have 


50 worſe effect. 


— 


The author of the ao has en at t great pains to 
give us a full hiſtory of the attempts of the houſe of 
lords, to invade the excluſive judicature of the com- 


mons in matters of elections. Gentlemen ſo conver- 


ſant 
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ſant in the journals, cannot have overlooked the in- 
ſtances in which the houſe of commons, as the guardi- 
ans of the rights of the people of England, alſo made 
their ſtand againſt the Tords, in ſupport of the law of 

the land. 


It is enk while to abſence this ſpirir with which 
the commons reſiſted the lords, when they attempted 
in 1667-8, to erect themſelves into an original judica- 
ture to try cauſes in the caſe of Skinner, who, upon 
his petition to the lords, got a decree for 50001. da- 
mages againſt the Eaſt» India Company. The com- 
mons ordered Skinner into cuſtody, for applying ori- 
ginally to the lords in, a common plea, which they, 
with great truth, ſaid was not agreeable to law); and 
they voted that whoever ſhould be aiding or ailiſt- 
ing, in putting in execution the order, or ſentence 
« of the houſe of lords, in the caſe of Thomas Skin- 
«nr, againſt | the Eaſt India Company, ſhould be 


« deemed a betrayer of the rights and liberties of the 
« commons of England, and an 1 1 7 the of wh 


7 vileges of the hou fe.“ 
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1 diſpute between, the hanks 2 a proro- 
gation of the parliament. But the people of England 
have reaped the benefit of the attention the houſe of 
commons in that inſtance gave to their rights and li- 

berties: : for the "ew N has buen ben 
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1 een in the unde p. SOT nearly e td with 
this buſineſs, was thought by ſome to carry too much the aſpect 
of exerciſing an original, and not a very competent teriminal ju- 
riſdiction. It is not to be wond red at, if the leaſt appearancę of 
that ſort carried an alarm with ir; for the diſtinctions of juriſdic- 
tion and the forms of trial, eipetiall in criminal matters, are eſ- 
ſential to the liberty of the ſubject. To ſay the truth, the houfe of 
lords have been remarkably tender of umi g or extending 
their juriſdiction: which makes the attempt in the caſe of Skin— 

92 the r more e The appellate juriſdidtion of the lords, 
| | Frets, „ „ bes 
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The lords not long after returned the compliment, 
and ſtood forth as the protectors of the People s rights 
againſt the commons, when they pretended, in a ſtrange 
manner, to extend the privilege of their houſe to ſtop 
an appeal in a cauſe of a member of parliament, 
The lords, as faithful to the privileges of the people, 
as ſteady to maintain their own juriſdiction, nobly 
oppoſed that uſurpation of privilege by the houſe of 
commons, becauſe, as they juſtly ſaid, ſuch a privi- 
lege would induce a total failure of juſtice in the 
land : And the diſpute between the two houſes went 
ſo far, that the king was obliged to prorogue the 
parliament on account of it. But the fruit of the 
conteſt has been, that the commons have not ſince 
pretended to a e ſo ee and def. 
2005 «TH ' 


The e MT aa by ſuch iuſts ces, is, - that 
pe ER, incroachments of any kind are made upon the 
rights of the people, in a free conſtitution ſo well 
ballanced as this is, the people find protectors for 
their rights, whoever invade them, and the evils pro- 
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upon writs of error from the courts or common law, was very 
carly eſtabliſhed beyond diſpute: But it was long before appeals 
from courts of equity made their way. Which is the reaſon of 
. the many proceedings we ſee in the jc urnals of the houſe of com. 
mons upon complaints againſt decrees of the court of chancery, 
And acts of parliament to reverſe and confirm them, particularly 
while lord Bacon held the Great Seal. About that period, the 
growing juriſdiction of the court of chancery was much inyeigh- 
ed againſt as a. grievance, At laſt, upon a perſonal complaint 
to the houſe of lords againſt. Lord Bacon, on account of a de- 
eres of his, the foundation of ap eals to parliament: was laid, 
which is now the regular courſe 0 juſtice, and of the Juriſdic- 
tion of the lords, as the undoubted law of parliament, But if 
the lords ever, were to aſſume an original juriſdiction, either in 
eivil or in criminal cauſes, except upon impeachments of the 
commons, who are the grand inquelt of the > nationſ; there is an 
6 of _ we Magna Charta itſelf is laid i in its grave. | 
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ve have gone out of our way, to bring up to view, 
on this occaſion, ſucceſsful vindications that have- 


been made in former times, not only of parliamentary 
juriſdiction, which the author of the caſe goes ſo much 


afide to afſert for the houſe of Commons; but of 


the common law of the land, and the common right of 
the ſubject; which is the very heart of the queſtion 


now actually in diſpute. It is to be hoped, every 


right of the people, eſpecially the great right of free 
elections, will always be ſecure under the protection 
the conſtitution has provided for it, whether that muſt 
be ſought for in one branch or another of the well poi- 
ſed powers of the great machine of government. 


Let each part of the legiſlature poſſeſs its own ſhare 
of authority, No good ſubject wiſhas ut this time of 

day to diſturb ſettled poſſeſſon. We do not even for 

retaliation, deſire to recall the times in which the 


powers of the commons were more cramped than at 
preſent; hen they went to the lords for releaſe of 


their own members, even of their ſpeaker, wheo im- 


priſoned in breach of privilege—and' went without 
ſucceſs; nay, were obliged to have ſpecial acts of par- 
liament to diſcharge out of coſtody the ſervant of a 


member of parliament : ; We want not to revive. ſuch | 
_ reſtraints, upon the power of the houſe. of commons, 


as we read of in Lord Coke, who tells us, „it was 
the law and cuſtom of parliament, that when any 
% new device was moved in the king's behalf in 
« parliament for his aid, or the like, the commons 


e might anſwer that they tendered the king's eſtate, 


* and were ready to aid the ſame, only i in r the new 


<« device they dare not agree without conference with 


e their countries.” Whereby it appeareth (as his 
lordſhip adds) * that ſuch conference is Warrantable 
« by . u and cuſtom of parliament.“ 


This js, perhaps, not the only inſtance of this law 


of parliament, which the houſe of commons at _ 
ö ay Lf 
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a would chooſe to call obſolete. But let not the ad- 
vocates for the power of the houſe of commons inju- 
diciouſly uſe this ſame weapon of the law of parlia- 

ment, which they may ſee has two edges, though 
probably it is moſt blunted on that ade: PET: would 

be leaſt fond to whet. 


On the other hand, eh muſt ſuffer the friends. of 
7 liberty to hold up the conftitutidn of Parliament, which 
is its higheſt law, and the true principles on which all 
the power of Parliament is founded, as a defence for 
the rights and previleges of the people; which has al- 
ways been uſed when they were attacked. We ſhall 
take the liberty to think, and we hope we are yet free 
ſo to do, till better arguments or authorities, than any 
we have yet ſeen; are produced, that there is no war- 
rant for incapacity, as the neceſſary effect of expulſion, 
either in the conſtitution of the houſe of. commons, or 
in any power which to us is known to belong ta it: 
to prove which, we devoted this third head of the 
grounds or principles on la the en danch 855 the 


e ought to be tried. 4910 qi 


There remains only to nets? he Aden of | 
this firſt branch, the forth ground or principle by which 
we propoſed to examine it namely, e the end and de- 
. ſign, or the uſe and purpoſe W expulſion, from 
5 Eid Piech it Will appear, if it can be made appear, 

cc that expulſion, does not anſwer its manifeſt end, 
5 40 unleſs it includes incapacity : and conſequently the 
[| c neceſſity of 1 its. implying ſuch an effect, will be de- 
li} "8 monſtrated; or it will be ſhown on the other hand, 

ö that it would be as, uſeleſs, as unfit and 8 


that it ſhould go ſo far,” ks | 3 


There can be but theſe uſes in e ge to goals 
the member as an example for preſerving order and 
pPireventing offences - to preſerve the purity of the 
| houſe and to ſecure to the * A proper re- 
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To begin to the laſt, which is, out of fight, the 
greateſt of the three ; expulſion without incapacity ſe- 
cures this end becauſe it gives the conſtituents a new 
choice: and had it not been for this, I doubt much if 
expulſion had ever been found among the powers of 
the houſe of commons. The beſt ſolution of a thing 
ſo contrary to the origin and nature of a ſeat in that 
houſe, may perhaps be this, that the conſtituents could 
not recall their own commiſſion : and therefore it is in 
the houſe to expel, that there may be room for a new 
choice when they are of opinion a perſon. tprmerly. cho. 
ſen is unfit to fir, 


But till I ſee, what can never RNs the houſe of 
commons made the judges of the fitneſs of the people's 
repreſentatives, I cannot ſee why expulſion, which is 
the act of the houſe, ſhould infer incapacity, only to 
reſtrain the free choice of the conſtituents. The con- 
ſtitution, ſo far as I have been able to diſcover, has re- 

ſerved to the electors themſelves, under the limitations 
of law, to judge who are fit to repreſent them: and if 
they ſhould differ in opinion wich the houſe, they have 
the beſt right to judge, becauſe they have the greateſt 
intereſt in the choice. For as the beſt writers on go- 
vernment have obſerved, nothing more requires free- 
dom and indifference, than this of electing members to _ 
ſerve for us in parliament, who have put into their 
hands the power of our eſtates, of our liberties, of our 
lives; and therefore it is but reaſon that thoſe who are 
ſo much. concerned i in the determination of the erſons 
to be elected, may have a free and indifferent choice of 
them. The opinion of the houſe expreſſed by their 
expulſion, will naturally have all the weight it deſerves 
as an advice or direction to the electors, and the conſti- 
tution or law only can give them a negative. But ſuch 
a negative is ſo contrary to the nature of repreſentation, 
that it is nothing more than reaſonable to require a ve- 
ry clear and poſitive law for it, 
ANG 77 ; A8 
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As to preſerving the purity of the houſe, it does not 

: ſeem to be too much to ſuppoſe that the laws of the 
land are ſufficient for that purpoſe. One whom the 

law of the land has deemed unfit to be in parliament, 


cannot be choſen, becauſe he is under a legal incapa- 


city: And I know no other legal way of determining 
who is fit but this, that every one muſt be deemed fit, 
in a- Tent” WO n the law has not declared to be 


unfit. . 


But ſuppoſing a particular inſtance, which cannot 
be fuppoſed often to occur, that a perſon was in a mo- 
ral ſenſe very unfit though not under an abſolute legal 
exception; ſuch unfitneſs muſt ariſe from ſomething, 
that the law can take notice of, or it is nothing to any 
legal purpoſe; and if it does ariſe from ſuch a thing, 
and electors ſhould notwithſtanding choſe ſuch a per- 

ſon (which is a ſuppoſition fo contrary to the natural 

-cqurſe of things, as hardly to be an object of legal at- 

tention) ſtill there does not appear to be a defect of 

remedy, even in the courſe of parliament. The houſe 
of commons has the power of impeachment; and up- 
on impeachment, the houſe of lords have à legal juriſ- 
diction over all the ſubjects in the kingdom, and can 
by a ſentence. in the courſe of a legal trial, according 
to the law of the land, declare a perſon incapable of 
holding any place of publick truſt, which will effectu- 
ally take him out of the way of miſguided electors. 
This has been often practiſed by the houſe of com- 
mons, and it ſeems particularly to have been the old 
faſhioned courſe of parliament, for the commons to 
carry members of their own before the lords, for pu- 
niſhments beyond the legal power of the commons to 
inflict. It did fo with Sir Giles Monpeſſon and Sir 
John Bennet; and after Sir Giles was expelled, he was 
by judgement of the lords confiſcated, degraded, ren- 
dered infamous and incapable of public truſt, &c, 


To 


E 


To 4 but a a to the other object of expullign, 
as a puniſhment, for example, to preſerve order and 
event offences; no cenſure of the houſe of commons 
to perſons of that rank that intitles them to fit there, 


can be eſteemed a light thing: and cenſures much. 
lower than expulſion have, in general, been found ſuffi- 


cient to preſerve internal order and decency. Expul- 
fion muſt be felt as a very high cenfure. It puniſhes 


the preſent offence moſt ſenſibly ; and if a member ex- 
pelled 1s re-elefted, and does not again offend, the 


cenſure has had its effect. If he tranſgreſſes afreſh, 


he is liable to be again expelled, and if the expul- 


ſion is juſt, it will, in a natural courſe of things, 
have the effect of excluſion. For we cannot argue 
upon a ſuppoſition that mankind are all NL or 


fools. 80 1 
If che cauſe of the expulſion Jo not convince _ 


electors that the perſon expelled is unfit to repreſent 
them, it is no great ſign in favour of the expulſion : 
and I think it is by. much the better opinion, that 
the judgment of the conſtituents ought to prevail over 
that of the houſe, ſuppoſing them both to be only 
equally liable to err. Let me add this conſideration 
more That if the power of expulſion is neceſſary 
to ſecure to the conſtituents and to the kingdom a 
proper repreſentation ; ſo the free right of election 


may, in its turn, be uſeful to protect a fit repreſenta- 


tive againſt the groundleſs fury or political frenzy of 


2 pervetted majority of a houfe of commons, which 


has had its days of havock before now, to contraſt 
with any period of the peoples' folly. We have heard 


of the parliament 1640, through the middle of whoſe 


expulſions, the writer of the Conſiderations 9 


has been obliged to cut a line, 


The author of the Caſe has indeed ſpent a para · 


N graph to inform us, that © to admit the right of ex- 
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« pelling, and argue that the member expelled may 
te be re- elected, is to contend for the groſſeſt abſur- 
c dity ; that it would expoſe the judicature of the 


- © houſe of commons to flagrant inſult and contempt ; 


« and render their determinations nugatory, and of 


<« leſs weight than the loweſt court now exiſting.” 


The abſurdity I commit to the argument that has 
been ſubmitted. As to the reſt, I am ſtrongly in- 


clined to believe, if ever a ſentence of expulſion, even 
though admitted to imply no incapacity, expoſe the 


judicature of the houſe of commons to contempt; 
the fault will be as often in the exerciſe of the judi- 
cature, as in the inefficacy of the ſentence: and when - 
ever it is ſo, there is no inſult. The gentlemen them 


wee 


ſelves would perſuade us, that no expelled member 


was ever re- elected before Sir Robert Walpole; and 


they admit it was not then known to be law that ex- 
pulſion inferred incapacity, for which reaſon the 
houſe of commons did not take the advantage of the 


electors i ignorance to confer the ſeat upon Mr. Taylor 


with his minority of votes. The fact ſtated by them 


ſelves therefore proves, that ſentences of expulſion 
have met with due reverence from the people, even 


when they did not know that they were tied up by” an 


Incapacity. | 
The houſe of commons may truſt a wiſe and legal 


as men are rational creatures. The people in all 


countries are naturally inclined to pay a reſpect to ſe- 
- nates and national aſſemblies ; but more eſpecially 
where governments have any mixture of the popular. 


Au tribunis plebis nocuiſſet ejus caput Jovi ſacrum eſſet. 


And this reſpect will certainly never be loſt, but where 
ſenates and aſſemblies are ſeen to proftitute themſelves 
to the vicws and deſigns of baſe 155 ambitious men 

in power. 1 = 
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2 1 i 
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exerciſe of their judicature on the ſame ground as long 


E 
We might appeal to all who have ever been in par- 
liament, eſpecially in theſe days of virtue, if expul- 


ſion, which muſt at leaſt coſt a new w election, is a nu- 
gatory puniſhment. . 


The conſtitution can take no notice yy" boroughs at 
the command of particular perſons, which the writer 
of the Conſiderations mentions to prove that incapa- 
_ city, not expulſion, was the puniſhment chiefly in- 
tended for Mr, Sackvilte, who would not be eight 
and forty hours out of parliament while the Borough 
of Eaſt Grinſtead could chooſe him. What the con- 
ſtitution takes no notice oy a legal argument has no- 
thang to do with. ; | 


Another argument 1 "i the author of the Caſe 


deſerves to be taken notice of, not for its ſtrength on 
his fide, but becauſe it excellently illuſtrates and con- 
firms our doctrine; and may make it firike more for- 

_ cibly by putting his reaſoning in the ſcale againſt our 
principles. The member,” he ſays, “is expelled 
« by the people of Great-Britain aſſembled by their 
< repreſentatives. And ſhall a part of the people, 
* ſhall the electors of a particular county, ſay.— We 
« will not be bound by the judgment of the majority z 
* —ſhall they be at liberty to reſtore him who had no 
* power to expel him ?——Certainly not'”'—Anſwers 
our author to himſelf with great facility ; and he is a 
fool indeed that puts a queſtion to himſelf, that he 
cannot eaſily anſwer, / a 


But I happen to be ſo unfortunate; al to appre- | 


hend that our author's reaſon, is, from the nature of 


the thing, an unanſwerable. one, why the expulſion 
ſhould not bind the electors, not to re- elect, viz. 
exactly and preciſely, becaule the member is expelled 
by the repreſentatives of the reſt of the people, that 
is, by thoſe- who did not chooſe him, and had no 
right to chooſe him, and therefore ſhould not have 2 

power 


— 


_ 


t 2 1 


power to deprive the electors of their right to chooſe 
him, or him of his right to fit when he is choſen by 


them: both which rights we have proved to be in 
their nature independent of the houſe, and of all the 


other repreſentatives in it, and of the whole people, 
but that particular body of electors who chooſe, and 


' choſen by them. 
If they ſnould not be at liberty to reſtore him a 


had no power to expel him, why ſhould they be at 


all at liberty to expel him, who had no power to 
bring him there at firſt. For our author's argument 
is juſt as good for the one negative as the other; and 


2 is an authority for it: Nihil tam conveniens natu- 


rali equitali unumquodque diſſolvi, eo ligamine quo ligatuw 


e. But if a better foundation could not be laid for 


the power of expulſion than this argument of our au- 
thor's leaves ĩt to ſtand upon, we ſuſpect it never yet 


had been found out. We have endeavoured to ſnow, 


bo the power of expelling, though in its nature re- 
pugnant to the origin of the ſeat, does lie ia a pecu- 


liarity of the conſtitution, as founded in the incident 


and inferior power of ſelf-government, ſubotdinate' to, 


but conſiſtent with the great end of an independent 


repreſentative- right, and e to FOI a pure 
repreſentation. . 


It is more natural that the 3 Who have 
the power to make, and alſo the power to unmake 
the member at every new election, ſhould be at li- 


berty to exert that power freely, than that the houſe, 
who cannot make, but only can expel him, ſhould 


have power to reſtrain the electors, as a ſort of acceſ- 


ſion to the power of expulſion, which is at beſt a 
very heterogeneous, and thereforł a very limited 
oven. . „„ 


by chooſing, give che fight of fitting to the DON 


f * 


( 1 


p he other argument of ſuppoſition urged * our 
author, will equally appear to want the ſterling qua- 
lity, when brought to the touch-ſtone ; as bad argu- 
ments, always do, when aſſayed by principles. He 
puts the caſe, © that the people inſtead of being aſ- 
« ſembled by their repreſentatives, had been per- 
« ſonally convened ;” and he aſks this other queſtion, 
Will any one ſay, that a perſon having a right of 
being preſent at that aſſembly, may not forfeit that 
« right by indecorum, by treachery, by immorality, 
«& &c. And are not the majority of the aſſembly 
& the ſole judges of his fitneſs. to continue a member? 
« If they judge him incapable, may they not expel 
« him? And can he ever acquire a ſeat in that aſ- 
5 ſembiy again, againſt the ſenſe of the majority?“ 


| Now to bring this to a very ſhort point upon a 0 

caſe, the neareſt to the one ſuppoſed that can, I be- 
lieve, be figured: I aſk in my turn, if the electors of 
Middleſex are aſſembled to chooſe a member of par- 
liament, where every freeholder of forty ſhillings has 
a right by virtue of his freehold, and under the law 
of the land, to be preſent and to vote; and has that 
right independent of the whole body of freeholders ; 
in that caſe, I ſay, I aſk, if the majority of the free- 
holders can, for any reaſon whatever, expel one of the 
body, or exclude him from his vote ?——To uſe our 
author's ſhort way of anſwering ; I ſay——Certainly 


nor, If a freeholder is riotous and breaks the peace, 


the ſheriff may do what is neceſſary to prelerve it. 
The ſheriff too is judge, in the firſt inftance, if one 
who claims a right to be preſent and to vote as a 
freeholder, has the legal qualification, But nobody 
will ſay, that the freeholders can expel a freeholder. 
The reaſon is apparent. He holds his right in him- 
{elf independent of them: and nothing but the law 
can deprive” him of his vote. An inſtance could be 
mentioned of a perſon of rank adjudged to be in- 
Vol. III. . famous 
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famous by the higheſt judicature in the king ; 


who, nevertheleſs, could not be excluded from a moſt 
reſpectable body of freeholders ; becauſe the judgment 
did not affect his freehold, or his right to vote. So, 
it is by ſpecial ſtatute only, that perjury, with regard 
to qualifications, incapacitates one to vote in an elec. 


tion of a member of parliament. | 


Finally ; it is of no importance in this argument, 


that, as our author obſerves, every member when 


choſen ſerves for the whole nation. He muſt ſerve 


for the whole nation, becauſe he is elected to ſit in 


the council of the nation; and both the council and 
the nation are indiviſible: but if this circumſtance 
proves any thing, it is only, that becauſe the whole 
nation, as well as the particular electors, has a pro- 


perty and intereſt in the ſeat, and conſequently in the 
capacity of every member, the power of expulſion is 


not only to be the more tenderly handled, but the 
effects of it not to be extended beyond the natural 


and due bounds of the power, ſo as to hurt the inte- 
reſt of the nation, or rob it of its richt. : 


Thus we have at a length, which it is to be 1 
may rather have appeared tedious, diſcuſſed the firſt 
branch of this very important queſtion, viz. © whe- 
« ther incapacity be implied in, and the neceſſary 


tec effect of expulſion.“ If what has been ſaid is of 


any force at all, it unavoidably anticipates, in ſome 
meaſure, the ſecond branch, to which we now pro- 
ceedNamely, the authority and effect of a reſo- 


e lution of the houſe of commons, declaring an inca- 


FE * pacity, or ineligibility.“ 


It will be underſtood, that we here ſuppoſe with 
the writers on the other fide, a reſolution in a parti- 
cular caſe upon the trial of a return of a member to 


| ſerve in parliament, adjudging that the perſon return. 


ed is incapable of being elected. 
= "* . 
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Here, it is extremely difficult to bring any one .of 


the writers, whoſe performances we are conſidering to 


a conſiſtency with himſelf, and much more to make 


them both agree. The poſition of the author of the 


Caſe, expreſsly and repeatedly laid down as has been 
ſeen, is, that admitting incapacity was not a neceſ- 
*« fary conſequence of the expulſion, yet the expreſs 
declaration of incapacity by the reſolution was 
64 binding.“ And, in other parallel terms, the wri- 
ter of the Conſiderations, is yet more incomprehen- 
ſible; he tells us, page the 6th, it has been ſaid, 
e the houſe of commons cannot by their reſolution 


« make the law; they cannot, without an act of par- 


* liament, incapacitate any man, or body of men, 


„ from having a right to be elected.“ And he in- 
ſtantly adds, I admit it, but this power, as ſo 


* ſtated, was never contended for the matter in 
« diſpute is, whether the houſe of commons, in mat- 


c ters of election, can by their reſolution without an 


ce a& of parliament declare the law ; and whether if, 
« by law, any man, or body of men, are e 
&« from being eligible into parliament, the houſe of 
« commons is not the ſole and excluſive court of 


“ judicature, by which this law is to be declared, 


« and this queſtion to be determined : and to this 


86 (ſays he,) which I take to be the fair ſtate of the 
00 queſtion, I do not believe any man wall give his 


wi negative.” 


But, for goodneſs fake, why does the gentleman 
beat the/air ? Or, in his own words, Why does he 
combat a phantom? Is there no queſtion between 
us; or what would he have the queſtion. to be? He 
admits what he ſays is ſtated on the other fide; I ad. 


mit what he ſtates as above. Are we then agreed? If 


we are, to what purpoſe has he wrote ſuch a treatiſe as 
he has given us ? 


Qz 1 No: 
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1 No: verily we are nothing leſs than agreed, For 


whatever be the form of this gentleman's words, and 


however ſtrongly and clearly he admits, as above 
quoted, © that the houſe'sf commons cannot inca- 


« pacitate any man, becauſe,” (as he elſewhere plainly 
ſays, page the 18th,) * the reſolution of. the houſe of 


e commons. cannot make the law.” Yet, in reality, 


he is contending all the while for nothing elſe : and 
the fallacy, which is rather inſidious, though too groſs 


to deceive, lies in this, that as he advances, ** the 


* houſe of commons can declare the law; and they 
are the ſole and exclufive court of judicature, by 
* which this law of incapacity is to be declared, and 
* this queſtion of eligibility to be determined 
Ergo, what ? This and nothing elſe, —that whatever 


the houſe of commons does declare to be law 


is lau. ——becauſe there is no 1 from * 1 


dict ion. I . . 


4 With chis kaking a he proceeds again to ſay, 

(page the 7th, lin. ult.) the “ houſe of commons de- 
s Clare the law of parliament to be, &c.——]s this 
&* making a law by their own reſolution ? Do they 
e ſay that Mr. Wilkes, having been expelled, ſhall 


not hereafter be re- elected into this parliament * 1 


In the name of wonder, if they have not ſaid this, 
+ an is it they have ſaid? 60 No,  (fays the vriter of 


. 


BE ks to declare the law, md having conſulted pre- 
4 cedents, (and ſo forth,) do adjudge, that a man 


« in Mr. 'Wilkes's ſituation is, by the law of parlia- 
ment, incapacitated from being ned: to be 2 
6% member of this houſe of commons.” —— Yet, but 


the very laſt words he had wrote, he ads by putting 
_ _ the queſtion as the ſtrongeſt kind of negation, denied 
that the houſe has ſaid that Mr, Wilkes ſhall not heres 


pe be re-elected into n B „% N 


I his 


9 ] 


This is ; blowing hot and cold at a ſtrange rate, I 
muſt give it up as utterly unintelligible. But the 
point the writer at length comes to, is this, to ſhow, 
page the 8th, that the houſe of commons have at 
« all times, without objection or controul, exerciſed 


this juriſdiction of declaring by their own reſolution 


cc ſingly, and without an act of parliament, what the 
« Jaw is, as to the eligibility or diſqualification of 


«© members to ſerve in parliament.“ 


Thin. if I underſtand it, is, as I ſaid veſore, _ 
it cannot be any thing elſe, that the writer is to ſhow, 
that whatever the houſe of commons declared by their 
_ own reſolution, ſingly, to be the law, as to eligibility 
or diſqualification, is, and ſhall be the law, and no- 
thing elſe. And full, as a Trojan horſe, of enemies 
under cover, he diſcharges his maſked battery of 
claſſes of perſons, the houſe has at different times 


reſolved not to be eligible. 


„ the gentleman had meant no more, thay that 
the houſe of commons, as the judicature for mat- 
ters of election, may declare law that exiſts, that is, 
may apply the law in being to the caſe; I have ſaid I 
admit it, and he ſays nobody will give it a negative, 
we ſhould therefore have had no diſpute. But truly 
it is impoſſible to chace theſe gentlemen in all their 

turnings and windings. Their doctrine: would not 
ſuffer them to keep a ſtraigbt road. Sometimes 
they walk together a while, and then they joſtle one 

another. But they are both ſo careful to conceal, 
as far as it is in their power, their real drift; and 
for that purpoſe, they confound and convert terms 
ſo amazingly, that we are obliged to ferret out their 
deſign, before we can ftate-a fair queſtion to argue 


upon; | * 
To return then to the queſtion, I am in the judg- 


ment of any intelligent perſon, who has read the Caſe | 
AS L and 
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nals the e if I have miffopre ſented! the 


real doctrine of either of the gentlemen. And the 


only queſtion I can ſtate upon it is this, Whether, or 
no, (in the words of the author of the Caſe,) “ ad- 
e mitting incapacity not to be the neceſſary conſe- 
« quence of expulſion, or that expulſion does not of 
_ © irſelf create incapacity, the houſe have a right to 


declare who are, and are not eligible.” Or, (as it 


is expreſſed in the Conſiderations,) ** Whether the 
* houſe have a right of declaring by their own reſo- 
<« lution ſingly, what the law is, as to eligibility or 
” diſqualification.” Which, I have ſhewn, does, 
and, in the mouths of theſe gentlemen, only can 
mean, That the houſe can by a reſolution upon a re- 
turn incapacitate any perſon returned, by declaring 
him ineligible, although there be no law in being, 
other than, or antecedent to, the reſolution by which 


he is declared or adjudged to be incapable, i. e. is 


_ deprived of his common right of being elected. 


To meet this queſtion on fair ground, and to meet 
both the author of the Caſe, and writer of the Con- 


ſiderations as near as poſſible. ——The firſt teſt” I pro- 


poſed for trying the point was, 15 


e character or capacity in which hs houſe of 


<« commons act, when they do, and only can, make 
t reſolutions or adjudications. with regard to incapa- 
« city: and the nature of the er __— to 
9 them in that character.” 5 


The gentlemen have anſwered this den rde The 


houſe of commons is acting as a „ court, having a 


12 right to examine and determine returns and elec- 
« tions,” and all queſtions incident thereto.” It is the 


power of judicature they are exerciſing, and that 


only. In ſuch matters, they are, (as the houſe aſ- 


«© ſerted to K. James I.) a court of themſelves of 
9 Juiezent power to diſcern and determine.” I enter 
: into 


be cm: a anos one Enid 


F TY Marais on. 
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into no diſquiſitions or diſtinctions as to a proper or 
improper ſenſe of the word, court, applied to the 
houſe of commons; or whether they are a court of 


record, which has been diſputed between the lords 


and them: I ſhall only ſay, it is not very compre- 


henſible, that there ſhould be a court of record, 


from which no judgment, order, or proceſs can iſſue, 
but under the hand of the ſpeaker, and not from 


the record, or through a proper officer who can act 
from the record: they are a part of the high court. 
of parliament, and they have judicature in certain 
caſes, and a right judicially to determine upon certain 


things. 


Now it is a ; propoſition that 800 itſelf, 


that a court to diſcern and determine, cannat make 


law :—— they are only to apply the law that exiſts to 


the cafe before them. The very idea of judicature 


_ excludes the notion of making law: and thoſe who 


have ſtudied the principles of government know it is 
a ſoleciſm in policy, to confound, or blend together 


legiſlative. and judicial powers; becauſe it can hardly 
fail to produce a perverſion of juſtice. In the houſe 
of lords, who are 'a court of record in the moſt pro- 
per ſenſe, were in the exerciſe of their high judica- 
ture, inſtead of determining according to law, to 
make a reſolution of their own to be a law for one 
caſe, or for all caſes of any one line or order, their 
reſolution would be void: for as a court of law, 


they are not to make but to expound and apply the 


law. 


Secondly, As the next principle or ground, on 
which to try this branch of the queſtion, let us en- 
quire what is the “ ſubje& matter, upon which the 
power competent to the houſe of commons in their 
capacity and character, as a court to determine up- 
on elections and returns, operates or is exerciſed : 
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EE aol what are the bounds within which it is, in this | 
* reſpect, legally circumſcribed.” And 


In general, I anſwer, this power of the houſe being 
Judicial, it muſt, as in all other judicatures, neceſſa- 
rily and in the nature of the thing, operate upon 
every right or claim, every privilege or franchiſe, 
every character or capacity, that can, in the compe- 
tent exerciſe of the judicature, be brought into queſ- 
tion; whether in reſpect of the title to the enjoy- 
ment and exerciſe, or the effect and conſequence of 
that matter or thing, ſo brought into queſtion. To 
expreſs myſelf in terms as general as I can find, I 
ſay this judicial power muſt reach and extend to 
every thing in law, or in fact, neceſſary to the trial 
and determination of the cauſe before the houſe. But 
then I add, that the power being judicial only, it 
muſt alſo in the nature of the thing, and from the 
ſame neceſſity, be confined to ſuch. proceedings as are 
ſtrictly judicial: for it is but a power of Judicature, 
the houſe, in this inſtance, is exerciſing. es 
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'1 could agree with the author of the Caſe, that 
| « the rights and qualifications of the electors and 
& elected, together with returns of writs, and all 
ce matters incidental to elections“ are the ſubject 
matter upon which this juriſdiction of the houſe of 
commons is to be exerciſed :—Or, that * the houſe 
* has, (as he ſays,) the ſole and excluſive power of 
60 examining and determining thoſe ;” but I know 
there is a ſecret equivocation in the words. Any one 
may ſee, that the ſenſe in which the author means 
that the houſe has a right to determine the rights, 
and qualifications, and diſqualifications of the glec- 
tors and elected, is this, that they have a right by 
their own authority „ or by their reſolution ſingly, to 
ſay, what is, or is not a right, a qualification, or diſ- 
qualification. Indeed the writer of the Conſiderations 
705 ſeems 


—— — 
— — ꝗ—“ä——— 
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; 
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| 7 ſeems inclinable to ſtretch the power of the houſe of OE) 


commons fo far, that they may, under this idea of 
determining the rights, and qualifications, and diſqua- 


lifications of electors, give, as well as take away the 
right of election. At leaſt I cannot ſee what elle he 


means, when, for illuſtrating and confirming his doc- 
trine on this head, he aſks this queſtion, “ Has the 
ce right claimed and exerciſed by the houſe of com- 
'< mons ever been doubted, to determine whether bo- 
<« roughs have by their ancient conſtitution a right to 
e ſend members to parliament ? A power, (ſays he,) 


© much more extenſive than that OY for 1 in * the 


ce preſent queſtion.” ; 


To this I ſhall only anfres. that if the ls of 
commons were to order a writ for Mancheſter or 
Birmingham, they would, in my apprehenſion, act as 


much againſt the conſtitution, and againſt law, as if 


they were to reſolve that the city of London. has not 
a right to ſend four members to parliament : becauſe 
that would be, by an act of theirs, to confer the 
parliamentary franchiſe, which the houſe of commons 
never- had, nor pretended to have the right to do; 
whatever the prerogative of the crown may have been 
in this reſpect, which is now at an end by the pacta 
conventa of the union. But in the inſtance referred to, 
there is nothing of mere power, but a fair exerciſe of 


the juriſdiction competent to the houſe of commons, 


while the ſubje& matter of it exiſted, which it does 


not now in fact ſince the union took place. For that 
juriſdiction intitled the houſe to determine upon the 
right of a borough to parliamentary repreſentation, as 


much as it did to determine upon the claim of any 


particular ſet of voters within a borough, acknow- 


ledged to have the right of PINS to a ſhare 
in the election. | 
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Still 1 in the one cafe. as well as in the other, the 
houſe was to judge according to the right of the law 
and the caſe, whether the claiming borough had en- 
joyed the right of repreſentation, and had, or had 
not loſt it by diſcontinuance, or any other legal cauſe 
of a miſſion, And ſuch were the grounds of deter- 
' mination in all the caſes of ſuch claims that occur 
inthe journals. To give or confer the right, where 
it never had exiſted, the grant of the crown was ne- 
ceſſary, as in the caſe of parliament, boroughs of 
new creation; or an act of parliament, as in the caſe 
of Wales and the counties palatine, which were joined 
to the parliament of England. In thoſe caſes the 
| houſe of commons had no juriſdiction, becauſe they 
"mere wor caſes of judicature but of legiſlation, 


| Therefore it is, that in all the caſes to which the 
juriſdiction of the houſe of commons is competent, 
they have only a right judicially to determine, whe- 
ther the parties before them have, or have not, that 
which the law has made to be the right or qualifica- 


tion; or whether they are, or are not diſqualified by. - 


law.. And if there were any conſiſtency in the con- 
fuſed ſpeech of the writer of the Conſiderations, this 
is the only meaning of ſome of his own words: but 
he has no ſooner ſaid N . he _ them as 
faſt as he can. 44 = | 


The gentleman daes not ſay in plain terms, that 
the houſe of commons have a right under colour of 
examining the qualifications of the electors, to deter- 
mine that a freehold of forty ſhillings is not a qua- 
lification of an elector in a county: and conſequently, 
by a reſolution to deprive the freeholder of his right: 
for which reaſon it was, we once before ſaid, the free- 
holder enjoys his right of election independently of 
the houſe of commons. Neither is it pretended that 
owe houſe of commons, in 1 examining and determin- 


ing 
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ing FR RT RAY or Pre of the elected, 
can adjudge that 3ool. a year is not a qualification for 


a burgeſs, and 600l. for a knight of a ſhire. On 


the other hand, we do not deny that the houſe has a 


right to examine and determine upon the fact, whe - 
ther the perſon is, or is not legally poſſeſt of ſuch a 


qualification: and whether the elector has legally, 
freely, and uncorruptedly exerciſed his right by vo- 
ting. We only contend, that the right itſelf is no 
otherways ſubject to the examination or determination 
of the houſe, than that they can declare, that by the 


law ſuch is the right; not that they can make a right, 


or declare any thing to be a right, or qualification, 


which is not ſo by law: or that they can make an ad- 


5 judication to deprive either elector or elected of the 


enjoyment or exerciſe of {he right nee to them 


| . 


Boe Ader che general words, right and qualifica- 
tion, theſe gentlemen include capacity and incapacity. 
Then they mean to ſay, that becauſe the houſe has a 
right to examine and determine the capacity and in- 


capacity of the elector and elected, they may, by the 
authority of their own reſolution, determine or ad- 
judge an incapacity : that is, they may make what- 
ever they pleaſe to be an incapacity by the mere au- 
thority of their reſolution. 5 


We allow the houſe 8 a richt to examine what is 
wy law an incapacity, and to try the fact, if A or B 
lies under it: and upon the law and the fact, to de- 
termine whether A or B, is capable or incapable. But 
we inſiſt upon it, that it is the law, and not the reſo- 


lution or will of the houſe of commons, which makes 
the incapacity'; and therefore that the law muſt be the 

rule of this determination as to incapacity, as it is of 

| the determinations with regard to qualifications: and 


that the 'houſe can . ſay upon ſuch a queſtion 
. ſtirred, 


ö 
5 
| 
| 
[ 
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ſtirred, that by law, this or that is, or is not an inca- 
| pacity, and that A or B, is, or is not under it. We 
maintain that the law, and the law only, makes the 
incapacity, juſt as it does the qualification of forty 
ſhillings, of zool. or 600l. And the Procefs of 
examining and determining the incapacity is very 
mort: for every man, every commoner, is capable of 
common right and by law: and if he has the parti- 
cular qualifications required by ſpecial ſtatutes, and 
is not, by law or by ſome act of the law, incapa- 
Citated or deprived of his common right, or of the 
poſſeſſion or uſe of it, he is not, and cannot, by 
any reſolution of the houſe of commons, be made, 
declared, or adjudged to be incapable of being elect. 
ed. The law, which is the birth right and inhe- 
ritance of the ſubject, ſtands in favour of common 
right; and he who alledges an incapacity againſt 
any man, muſt produce the law which makes it, and 
prove the fact to apply it to the perſon objected to. 
© $0 the tile of the parliament men, when debating 
about the incapacity of the attorney-general in the 
reign of James I. was this; “ nothing againſt him, 
© but he might be of the houſe — conſiderable as he 
& jg a ſubject every freeman may be _choſen——the 
c precedents to diſable him ought to be ſhown on the 


_. © other ſide.” 


This the courſe of judicature, and as. a court of 
judicature, and that only, the houſe are acting in 
the examination and determination of an election or 
return, or of any of the matters incidental there- 
to. If therefore the houſe of commons, by a re- 
ſolution, adjudges or declares any man to be inca- 
pable of being elected when there is no law ren- 
. dering him ſo, no law ſtatute or common; they not 


” only make a law inſtead of judging upon and ac- 


cording to the law, which is their province as a court 
8 of 


EE . 
of judicature, but they repeal the common right of 
the ſubject, which is che ien and 7 in law of 
England. | 


The houſe of commons cannot reſolve merely that 
A is not capable, or that he is incapable for any arbi- 
trary reaſon they pleaſe to aſſign. They are a court 
to diſcern and determine, that is, in Lord. Coke's pa- 
rallel phraſe, diſcernere per legem quid fit juſtam, They 
muſt reſolve upon the law, and muſt ſhow the law 
which creates the incapacity. Otherwiſe the reſolution 
is not a legal determination, but an act of power; 
and participates more of a bill of Pains and 2 niaper:s 

than of a Judicial deciſion. © 


- oo he ſame rules of. judicature cata the determi- 
nations of the houſe as to every other matter inci- 
dental. to the examining or determining a return or 
an election. The houſe can reſolve that a return by 
a lieutenant of a county is no return: but they can» 
not reſolve. that the ſheriff is not the returning officer, 
becauſe by law he is, They may puniſh a returning 
officer for not executing the writ; but they cannot 
7 reſolve, that a perſon ſhall fit without a return, be- 
cauſe the law. requires one. When a return has been 
caſually loſt in the carry ing, the houſe, on proof of 
the fact, have made a ſubſtitution for the return, as 
the court of chancery in ſome caſes can repair an acci- 
dent to a deed: but that is not diſpenſing with, but 
ſubſtantiating a return. It is Cs not 0 or 
repealing the law. 


In one word, the province and ite power of the 
houſe of commons, acting! in their capacity of judica- 
ture, is, jus dicere, not jus facere and there needs no 
more than __ common ſenſe to underſtand that diſ- 
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This is no diminution of the power of the houſe 

of commons; it is the nature, the law of judicature. 
Examples illuſtrate every thing. The court of king's 
bench, which has no power but that of judicature, can 
determine, that an out-law cannot maintain an action, 
becauſe, by law, he is out of the protection of the 
Jaw. But they cannot adjudge that a ſubject under no 
legal incapacity ſhall not have any legal remedy he 
is by law entitled to ſue for. They can determine 
whether A or B have a franchiſe in a particular cor- 

poration, but they cannot determine that a liege ſub- 
je cannot, or ſhall not enjoy any right, which by 
law he may have in any community 1 in the Kingdom. 


— 


To go back to parliamentary judicature, the houſe 
* lords, (with which the houſe of commons cannot 


decline being compared in point of judicature ;) the 
houſe of lords, I ſay, have as excluſive a juriſdiction 


in matters of peerage, as the houſe of commons have 
in elections: But the houſe of lords, in trying a claim 
of peerage, cannot reſolve that the eldeſt ſon of a 
peer, ought not, or, without a legal reaſon, that he 
ſhall not ſucceed to his father, becauſe by law he 
is the heir of the dignity, If the claimant's perſona- 
lity is queſtioned, the rules of judicature require a 
proof; if his legitimacy is objected to, it muſt be 
tried as the law directs in the ſpiritual court. But 
the right of ſucceſſion itſelf, is beyond the reach of 
any power in the houſe of lords to hurt it. For it is 
not in the power of the houſe, by an arbitrary re- 
ſolution, to exclude a peer from his feat. They can- 
not reſolve that a peer ſhall not fit in parliament, 
becauſe by the conſtitution he has that right. They 
can only determine whether the claimant Na the right 
of peerage in-kim-or-D0b oe ff 1 


Hence in a caſe that has been . on the 
reſent occaſion, and mentioned but not anſwered 
in n the ſs the court of King's Bench Juſtly paid no 
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regard to that ſtrange order of the houſe of lords, by 
which, without a trial, Lord Banbury was on a ſur- 
miſe of illegitimacy, denied the privilege of Peerage. 
That great man, Lord Chief Juſtice Holt, like a judge 
preſiding in a court of law, and with the true ſpirit 
of an Engliſhman, ſpurned. at the idea of depriving 
any ſubject of his birth right, but per legem terre, aut 
judicium parium, He underſtood all the rights of the 
ſubject ro be ſecured by law from all incapacities, or 
diſinheriſons, without or againſt law: And therefore 
he would not try Lord Banbury for a capital crime as 
a commoner, while he had the plea of peerage, of 
the right to which the houſe of lords * could 
take cognizance. 


is equally certain with regard to incapacities, that 
the houſe of lords in their judicature as to peerages, 
can only judge according to law. The houſe cannot 
reſolve that a ſubject, under no legal incapacity, is in- 
capable of being created a peer: Becauſe it is the 
prerogative of the crown to call up any commoner to 
the houſe of lords. On the other hand (for one in- 
ſtance of an incapacity) they cannot reſolve that a 
foreigner 1 is capable of being created a beer, ee it 
is againſt an act of parliament. 


In the caſe of the peers of Scotland ws obtained 
patents ſince the union, the houſe indeed determined 


that ſuch patents could not give a ſeat in the britiſh 


houſe of lords: But it was becauſe, according t to the 
treaty of union, the Scotch peerage ſat there already by 
repreſentation, This, however, was only determining 
that the law ſtood ſo: It was not making a law of peer- 
age. TI the. rather mentioned this caſe, becauſe it has 
been thought a ſtrong determination, and may ſeem, 
in its nature, to approach the neareſt to ſuch an 
| adjudication of incapacity by the commons as that in 
queſtion : And we ſhall meet with a fimilar incapa- 
city in the + a of the houſe of commons, 
flowing 
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flowing allo from the peerage of Scotland: Of 
which we ſhall take the PO notice when we 
come to it, / 


The decifion beet 0 el only put a conſtruc- 
tion upon a poſitive law, fundamental to the union, 
by which the ſtate of the ſcotch peerage was unaltera- 


bly fixed. It only adjudged that by that law, which 


was not to be changed by parliament itſelf, no peer of 
Scotland could be in the houſe of lords both in per- 
fon and by repreſentation. And in that light, the caſe 


correſponds with determinations as to other attempts 
by the crown, to give perſons a ſear in the houſe of 


lords upon titles repugnant to the law of peerage: 


Such as creating peers for life, and that rare and 


ſtrange creation, as it was called of a regular lord by 
Harry VIII. who gave a patent to the Abbot of 
Taviſtock and his ſucceſſors, to be one of the lords 
ſpiritual of parliament, though no baron, and with- 
out a barony: Which, it was held, the crown could 
no mote do, than it could make deans and arch-dea- 


" cons, lords of parliament, as, without all queſtion, 


it cannot. Theſe decifions of the houſe of lords, ex. 
actly agree with the determinations of the houſe of 
commons, that certain claſſes and orders of perſons, 
legally diſqualified, are by law ineligible. 


Need we farther to- enlarge? Is it not faſficient to 
fa, that it is the great principle which conftitutes the 


true diſtinction between freedom and flavery, that a 
free government, is a government by law, where every 


= man knows the law by which he is to be judged, and : | 


the ſecurity of any right does not depend npon the will 


of judges, or upon a law to be Oy" x made by 


them, 


With the writer of the I we are not 

indeed ſo much diſputing about a doctrine, as labour- 

ing to diſcover a | fallacy.” In words, he profeſſes that 
the 


ad a 1 
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the houſe of commons cannot make a law of incapa- 
city, becauſe they are exerciſing their judicature only: 

but his argument abjures the principle. His decla- 
ration of the law, is nothing but a making of law: 
and he builds upon the ſandy foundation of the ſole 

_ excluſive juriſdiftion of the houſe. © But of that T 
can make no other interpretation than this, that it 
reſolves all right into abut: and not being à dif- 
ciple of Mr. Hobbes, I cannot ſubferibe to ſo Le- 
viathan a principle. Power is no privilege for vio- 
lence. It may give ſome ſort of ſecurity in the execus- 

tion, but it gives no manner of right to the commit- 
ting of it. 


Here, however, 4 author of che Caſe perfectly 
agrees with his fellow labourer : for to the houſe of 
commons, even as a court of judicature, he directly 
aſcribes the effect of legiſlative power; at one ſtroke 
cutting the Gordian knot which he cannot untie. He 
ſays, page 40, fin. In the preſent caſe, the houſe 
« of commons acted as a court of judicature, in a 
6 cauſe regularly before them; their declaration 
© therefore was the adjudication of the court; and 
«* the adjudication of a court, having competent ju- 
6e riſdiction, more eſpecially of a court without ap- 
66 peal, is the law of the land.“ He does not reſt 

here, for in page 30, he conveys yet a harſher doc- 
trine if poſſible, in that piece of information men- 
tioned formerly, that the houſe have, from parti- 
« cular circumſtances, and upon general principles of 
* conſtitutional policy. adjudged perſons incapable of 
being elected. 


1 have before ſpoke foie hat of my mind how far 
detertiiliiitica of courts make law. That one deter- 
mination, even of a ſupreme judicature, does not, I | 
am certain: for in the journals of the houſe of lords, | 

| there can be ſhown decrees diametrically oppolite to 

e —_ R one 
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one another upon the ſame individual point, and in 
the conſtruction of one ſtatute. Such decrees, ſure- 
ly, were not equally the law of the land, though 
both were intended to be according to law: for if 
the firſt of them had been the law of the land, the 
ſecond could never have exiſted ; unleſs upon this au- 
thor's tenet, that-one determination of a court of com- 
petent juriſdiction, is as good either to make or alter 
the law as an act of parliament : which is a principle, 
1 am confident, the houſe of lords never did adopt, 
and never will avow in their Judicature, Dough 1 it is as 


ſupreme as any can be. 


Our author's poſitions emancipate not the bout of 


commons only, but all ſupreme jodicatures from the 
bonds of all law whatever. It makes the will of 
judges, the law of courts; and ſubſtitutes policy, in- 


ſtead of law, to rule their deciſions. But in what 


country was this doctrine taught? Not in this free 
land. If policy. is the law or the quality of the judi- 
cature of the houſe of commons, which, perhaps, 
our author learned from their old Journals ; (we flat- 


ter ourſelves not from thoſe of the preſent time ;) 


We hope it is their peculiar prerogative, For if 
this Pandora's box of miſchiefs is opened upon the 
other courts of the kingdom, the only comfort left 
will be, that hope 55 behind when the evils in 
Cut. | | 
We have heard of a ſhort queſtion, which a vene- 
rable perſon, now no more, long the firſt commoner 
of the kingdom, uſed to ſpeak of in joke, as the 
policy of that judicature. But it is probably the 
gs time it has ever been heard of in law: and it 
to be wiſhed that nobody may ever know the 
nne leß legal meaning of it. Whoeper it is that 
gives us ſuch law, woe be to him, and woe be to 


. IE of iantesture: : for woe will be. to that 


country 
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country where ſuch political judges live, a as are guided 
by policy. h 
If, as our author ſays, the adjudication of a court 
of competent juriſdiction, ſubject to no appeal, can 
make the law of the 'land; I do not know why 
even ' ſhip money and the diſpenting' power might 
not yet find an aſylum amongſt us. It certainly 
might without any difficulty if Charles the IId's and 
James the IId's judges could be raifed from the 
dead; and, for ſanctifying their illegal Judgments, 
by the authority of a ſupreme judicature, which is 
all that is neceſſary; the recipe of Queen Anne's tory 
miniſtry, (under whoſe blefſed government Sir Robert 
Walpole was incapacitated,) were only applied to 
make a houſe of lords compoſed of ſuch men as 
princes of that ſtamp could never in any age be at a | 
loſs to find for their purpoſe. 


| 


To fay that the houſe of commons, in the exerciſe 
of their Juriſdiction as to election, may, merely be- 
cauſe it is ſole and excluſive, upon policy or any 

other conſideration whatever but known law, de- 
clare or adjudge any perſon incapable of being elect- 
ed, is to contend for a power which, by parity of 
reaſon, may deſtroy the whole laws of the kingdom 
that can poſſibly come within the eddy of that juriſ- 
dition. It is indeed to make a baſiliſk of that ju- 
dicature ' of the houſe of commons, to Kill the 
law, whenever it looks upon it. But ſuch a power 
| as the law cannot live with, cannot itſelf live by the 
| law, . | 


Thoſe men who can find in their heart ſo to leave 
the laws of the land, and the rights and privileges of 
the ſubje&, at the mercy of any houſe of commons, 

the beſt that ever did, or ever can exiſt; ſhould at 

25 leaſt be kind enough to their country, to procure for 

the houſe a 9 ſupply of the fame infallible 
R 2 aſſiſtance, 
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aſſiſtance, that the church of Rome, which attributes 
it to the Pope, to have all the laws of the church in 
his breaſt, has, for their own ſafety, provided his 
Holinefs with, by giving him the Holy Ghoſt for his 


council. 


Such doctrine as theſe gentlemens' may prove very 
convenient, as, if it is eſtabliſhed, there will be a 
ſpeedy end of all controverſy above. incapacities and 
ſuch fort of things: and, indeed, there can be no 
ſuch thing as any right to remain, however fundamen- 
tal it may heretofore have been thought, which an 
incapacity can breathe upon. For if none but the 
houſe of commons can judge what is an incapacity, 
and they may judge as they pleaſe, it is no. matter 


how much they judge againſt right: they have the 


authority, and their power is good, however ill their 
act be. | 

It may not be ſoy that good or TY men, even 
accuſtomed to a ſenſe of the value of their rights, 


will be brought outwardly to reſiſt ſuch a power: 
but it will be as late before any, except very bad or 


very fooliſh men, will inwardly approve many of the 


acts which are likely to proceed from it. To ſay 
the truth, it goes very near to reducing all funda- 


mentals to the ludicrous definition of them long 


ago, given by a writer of great wit, that what- 
4 ever a man hath a deſire to do, if he hath uncon- 
<« teſted and irreſiſtible power to effect it, he will 
“ certainly do it: and if he thinketh he hath the 


power, though he hath it not, he will certainly go 


46 above N. 


But we hope better things of our ;neftimgble con- 
Kiturion, and things that accompany the preſeryation 
of our moſt valuable rights. We truſt it is, and that 
it is not yet too late to maintain it to be ſound con- 


ſtitutional doctrine, —that the houſe of commons in 
EEE it's 
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it's juriſdiction, and judicature as to ions, is 
bound, and ever muſt be ruled, by law. Which 


jeads to enquire, as another ground, We which to try 
this branch of the queſtion. . 


Thirdly, © What is the law that goyerbs, and 
« ought to govern the houſe of commons, in the 
« exerciſe of the power, belonging to that capacity, 
f© of which we have been ſpeaking ; that is, in their 
ce judicature when determining upon elections and re- 
ce turns, and conſequently when judging of incapaci- 


ce ties: which involves the conſideration of the law 


ce of parliament ; what it is, and how far that alone, 
« or any other Decies of the 0 is s the rule of Fe | 
“ proceeding in ſuch caſes. 


To prove that the bouſe of comftons tuft) in 405 
exerciſe of this judicature be bound by ſome law, 
were vain: for it is, as we have ſeen, implied in the 
very nature of judieature. And if there were no ex- 
ternal or antecedent law which judges are only to ap- 
ply, the office of a judge would oy and al Judges 


+ 


When it is aſked, what Jaw governs ths als 


of the houſe of commons, it might, in all reaſon be 
ſufficient for anſwer, to repeat what Has already been 


ſaid, that whenever a particular caſe dame into judg- 
ment, the law which is proper to it, muſt rule the de- 
termination of that caſe ; it being their office as Judges 
to decide according to law. And it has not only been 


obſerved, but is in itſelf very eaſy to be conceived, 


how great a concern both the common and: ſtatute 
law of the land muſt have, in determining upon 
the variety of rights and qualifications which come 
into queſtion in caſes of elections and returns, and 
ſtand partly upon common right and common law, 


and partly ſpring out of, or are founded in acts of 
parliaments, 


RB g . To 


*%K 1 


"iT ate 13 


To enter therefore into a farther detail of argy- 


ment upon that head, would be both ſuperfluous and 


nauſeous, | I ſhall only mention, of the many parlia- 


mentary authorities that might be cited in confirma- 


tion of what has been faid, as to the ſenſe parliament 


has had of the binding forks of the common law upon 


the houſe of commons, what Sir Edward Coke is 


mentioned in the journals to have ſaid, in reporting 
a conference with the chancellor about a petition to 
James I. in the 18th of his reign, That he had an- 
ſwered the chancellor, that the houſe had reſolved, 
not to alter the articles which were grounded upon 
the law of the realm That they had not poteſtatem 
addendi or minuendi. And when it was propoſed, in 
the caſe of Sir John Bennett, after his expulſion, not 
.only to ſecure his perſon, but alſo to ſecure his eſtate 
that he might not diſpoſe of it, Sir Edward Montague 
anſwered in theſe words, as entered in the journals; 

— * N ot to meddle with his eſtate no precedent: 5 
fk not this warrantable by the common law.” 


The anſwer, ſhort as it was, bad it's effect; it made 
an end of the propoſition. Such is the power of the 
law. And ſo true was that ancient. ſaying, plebs eo 
Libere a gitabat quia , nullius potentia ſuper leges erat. In 
that country only can the people. be . where the 
law | is above every other power. 5 


So far however am I from ſetting up the Knotty 


— 


of the common law, in ſuch a manner as if I wiſh'd 
to ſhun battle as to the law of parliament, that ſonorous 


term which has been echoed and re- echoed with ſuch 
force upon this occaſion, that to it, principally, here 
I dedicated this particular head, on purpoſe to examine 
the weight of tkis great authority, this decifive argu- 


ment for the power and _ ous, pra to the 2 5 1 


of commons. N 
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The gentlemen on the other ſide have, indeed * 
made a ſort of ſpell of the law of parliament, an 
enchanted wand, which cauſes the moſt ſacred and 
inviolable rights of the ſubject to jump out of their 
ſocket, as joints that ſuffer. a diſlocation. We have 
not fo learned the conſtitution. To us the law of 
parliament is a very high authority, a gteat and re- 
ſpectable branch of the law of the land. But as the 


parliament ſubſiſts by it's own proper laws and cuſtoms; 


ſo we apprehend theſe, as all the other laws of the king- 
dom, exiſt for the preſervation of the rights and 5 
berties of the people, which the parliament itſelf was 
inſtituted to ſupport and defend. And whatever be 
the authority or uſe of the law of ' parliament, we 
conceive, it will be found that the actual exerciſe of 
the judicature of the houſe of commons, or the de- 
termination of particular cauſes competent to their 
juriſdiction, reſpecting elections, are che things it has 
but leaſt to do with. 


That we may not (to 8 vulgar phraſe) ſeem t to 
ſpeak withour book, we will venture. it as the doc- 
trine to be collected from the writings of thoſe learned 
authors, who have profeſſedly treated of the lex & con- 
ſaetudo parliamenti before or ſince: Lord Coke, down 


to Dr. Blakiſton's able and uſeful commentary upon 
the laws of England; that thereby, (at leaſt in the 


higheſt and moſt proper, if not the only juſt ſenſe,) 
nothing elſe is meant or underſtood, than thoſe great 


principles which grow out of the conſtitution, the 


make and frame of parliament; thoſe eſtabliſhed. 
uſages and cuſtoms of parliament, which ſettle the 
mode of it's ſubſiſtence, and the form of its proceed- 
ings: 1 will add too, that aſcertain and mark out the 
extent and limits of its power. For omnipotent as 
parliament is, (by a figure of ſpeech, not wholly un- 
exceptionable even in reſpect to itſelf,) ſometimes 
aid, to be, it ought never be forgotten, that the con- 
TB ſtitution 
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ſtitution is above it, and bridles it: And if that 


curb ever loſes its power, the eopſtitution irlelf is 


no longer in being. 


The law of parliament { but a little to diverſify the 
hes expreſſed under 'a former head,) is that which 
moulds its form, | bounds its juriſdiction, and regu- 
htes and reſtrains its agency; either in the whole 
branches Jointly, or in any of the three eſtates ſepa- 
rately. It is 'not however ſo eaſy, by any general 
characteriſticks, rules, definitions, or deſcriptions, to 
convey a diſtinct idea of what is underſtood by the 


law of parliament. A few indiſputable examples of 


it will have a better effect to ſet the matter in a clear 
light, than much abſtract reaſoning. 


It is the law of parliament, that though parlia- 


ments cannot be abrogated, but muſt be frequent, 
yet they cannot meet without being called by the 


ſovereign; nor be opened but by the ing in perlen, 
or his commiſſion under the great ſeal. 


Il is now the undiſputed law of parliament, that 


| the power of judicature, properly ſo called, reſides 


in the houſe of lords. The proceeding on the Writ 
« of error (ſays Lord Coke) is only before the lords 
40 in the 975 W A * S eee 


e parliamenti. 


„The d will. not er it to dee fas: of | 
parliament, that aids to the crown and grants of 
money muſt begin in their houſe. And when the 
commons, in the great conteſt with the lords inſiſted 
upon this as their peculiar privilege, and one of their 
fundamental rights; they explained that to mean a con- 
ftant uſage or cuſtom according to the principles of 
parliament. On this occaſion it was, they told the 
lords, that when they found the contract or record 


for their een judicature, they would ſhow them 


indorſed 
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indorſed on the ſame roll, that for the commons ex- 


cluſive right to grant money. 


Lord Coke, ſpeaking of the act of nn for 


5 ſecuring the freedom of elections, occafioned by the 
fooliſh commandment foiſted into the writs, not to 


choole lawyers, ſays, that act was but declaratory of 
the antient law and cuſtom of parliament, 


The ſame author, when he mentions t the antient 


 Infover to be given by the commons, as to new de- 
vices for aids to the king, that they dare not agree 
without conference with their countries, adds, where- 


by it appeareth, that ſuch conference is warrantable 
by the law and cuſtom of parliament. 


Other inſtances of the law of paribenene, reſpect 
the mode of its ſubliting, 


Of this ſort are theſe that the lords and commons 
muſt now fit in ſeparate houſes—that- the commons 
have the choice of their own ſpeaker, ſubje& to the 
approbation of the king—and that the great officer 
of the crown who holds the great ſeal, when it is not 
in commiſſion, has a right by Ig to be ſpeaker 


of the houſe of lords though he ſhould not be a peer 


—That neither houſe can exerciſe their own powers, . 


unleſs the other is being at the time, becauſe each 1 is 
but a part of the parliament. 55 | 


The following are + inflances as to the form of | 


dleftions... | 


Lord Coke ſays, « after the precept for election, 
e there ought, ſecundum legem & conſuetudi inem par- 
cc Jjamenti, to be given a convenient time for the day 
« of election. And any election or voices given before 
&, the the precept be read and publiſhed, are void 
and of no force: For the ſame electors after the 
* pxecept. nd and may make a new elec- 


\ 
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4 tion, and alter their voices Jecwidunt en & ronſues 

& tudinem parliamenti.”” | | 
Under the law of park ent alſo, in ſomewhat of 

an inferior ſenſe, is comprehended what is uſually 
ſtiled the courſe of parliament, or the method of pro- 
ceeding i in accuſations, petitions, bills, committees and 
the like; the forms as to all which are ſettled by 
the eſtabliſhed uſage and ' cuſtom of - parliamen:. 
Therefore Lord Coke, ſpeaking of ſome antiquated 
forms ſays, ** It was the antient law and cuſtom of par- 
& hament, that when any man was to be charged in 
« parliament, with a crime, the king's writ was di- 

. * rected to the ſheriff, to ſummon the party to appear 
bc before the king in the next parliament.” And * 
« for petitions to be preferred into the lords houſe 
e in parliament, for the countries aforeſaid, this was 

the antient conſtant law and cuſtom of the parliament, 
te continued until this day.“ Aud petitions being 
timely preferred, have been anſwered by the law 
and cuſtom of parliament, before: "= end of the 
patliament.). . eld: 220g e 


To: ſpecify no more particulars; it is. ne of 
parliament, that there ſhall be freedom of ſpeech, and 
the king's name never mentioned, leſt it ſhould 
reſtrain debate; and chat nothing that paſſes in 
parliament ſhall be taken notice of in any other court. 
And it is the great and fundamental law of parliament, 
that the commons may impeach any ſubject for crimes' 
againſt , the ſtate and * him to * 1090 e 5 
the lords. 3 * 


To all: bots e 15 ee e in er 5 \ 
apprehenſion; has the chief, or rather, the only im-" 
mediate relation to the preſent queſt ion, viz. That 
it is the unqueſtionable law of parliament, that the 
houſe of commons are the ſole excluſive judges in all 
4+<-ttery concerning their own elections. 5 - 


5 „ „ 


But if this laſt mentioned be the only part of the 


law of parliament, which has any immediate con- 
nection with this buſineſs, it may net. unreaſonably 
be aſked, to what purpoſe we have loaded ourſelves, 
and incumbred our reader, with ſo many other ex- 


amples. We confeſs it requires an apology; and 


the anſwer to the queſtion is this. — That we have 
not done it for the ſake of readers of any learning, 
of whom, we rather beg pardon for the interrup- 
tion. Such readers know what the law of parliament 
really is, and are in no hazard of being miſled by 
a mere ſound. But the term has been ſo bandied 
about, as a kind of myſtical expreſſion, and the gen- 
tlemen who build their whole argument upon it, in- 
ſtead of taking any pains to explain what it means, 
have ſo veiled it under a facred obſcurity, that it 


was really neceſſary to let it be ſeen, that it might ap- | 


pear from itfelf, that there is no myſtery in it. 


"7 RS law of parliament has been held out as 
ſpecifick, to cure every objection to all coding 


oy 


of the houſe of commons, in regard to declaring 


or inflicting of incapaciries, only with a round aſ- 
| ſertion, that by the law of parliament, the houſe of 
of commons has the right and power to declare an 
incapacity by their own reſolution ſingly; meaning 


always, that whatever they do declare to be an in- 
capacity, is, and muſt be ſo, be it never ſo much 


without, or contrary to the law of the land, and to 
common right. This has been ſo much the caſe, 
that it became abſolutely. neceſſary, for the ſake of 
thoſe who wiſh to ſee the great point in queſtion 
ſe · led upon it's true foundations, but are not them- 
ſelves ſo converſant with conſtitutional / learning, to 
give a juſt account of this ſame law of parliament; 
And we thought it could be done in no way with 


ſuch ſatisfaction, as by pointing, out from acknow- 
1 


2 


I =o 
7d authorities, ſome of the principal, and moſt 
material examples of it, in it's different orders and 
degrees; by which any reader may ſee with his own 
eyes, and judge for himſelf, upon the authority and 
analogy of the law of parliament, * influence i it is 
: of f in the preſent queſtion. 97 


Now, that this has been done, it may be refer- 

red to any one, the ſimpleſt we can conceive. to be 
our reader, what there is in this law of parliament, 
or that can, by any engine, be ſqueezed out of it, 
to authorize, or warrant this doctrine, © That the 
© houſe of commons can, by it's own reſolution 
c fingly, make or declare any thing to be an incapa- 
6e city, or  adjudge any man to be ineligible, upon an- 
64 other ground or foundation, beſide che law of the land. 


+ Admining;: and we do not deny it, that by the 
Jaw of parliament, the houſe of commons has the 
exclufive right to judge and determine in all matters 
ol elections; we only all, if it would not be as good 
logick, and as good ſenſe, to argue, that becauſe 
the houſe of lords have alſo their excluſive right of 
judicature in matters of peerage, they might not, 
by a teſolution of theirs, adjudge a peer, or the heir of 
a peerage, incapable of ſitting in their houſe, becauſe 
they were Pleaſed to think Pars was . as hae 
92 os them. „„ we „ 


Such 4 perverſion are law of bannen; is not 


maore abſurd, than it would be to ſay, that becauſe 


| there is what is called the crown-law, | (fignifying 
ſome ſpecial prerogatives or priviledges, which, for the 

intereſt” of the publick, the king has in ertlit legal 
proceedings) which crowh-law; is as truly a part of 
the law of the land, as. the the law 'of parliament, 
or any part of the. common law is: 1 ſay, that 
becauſe there is ſuch a thing, therefore the king's 


Judges might, i in any ſuit where the crown is con- 
cerned 
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cerned, make any thing they pleaſed to * law for 
the king, and decide contrary to all law, and to every 

right of the ſubject, in favour of the crown; which 

would be a tyranny unknown, even under the deſpo- 

tiſm of the French monarchy. 15 


To demonſtrate that the houſe of commons hens 
not the right or power contended for, we join iſſue 
upon that very article of the law of parliament, upon 

which alone it is attempted' to be ſupported. For 
we ſay, the only power that law of parliament gives 
them, is a power of judicature, which muſt proceed 
judicially, determining according to law, and necef- . 
ſarily excludes the power of making law. We appeal 
do the very elements of juriſprudence, to. teſtify that 
8 judges can only interpret and apply the law. We 
call in every known example of the law of parlia- 
ment, to prove that by it, the power of the houſe of 
| commons, in the inſtance in queſtion, is bounded 
by the law of the land, and the common right of the 
ſubject, and not left to their own will, or to any ar- 
bitrary diſcretion of theirs. We ſummon up the firſt 
and fundamental principles of the conſtitution, which 
proclaim with a loud voice, that the houſe of com- 
mons cannot have the power. arttributed to them: 
And that the moſt eſſential ideas of the being of par- 
liament, the wideſt notions of the unalterable law 
af parliament, exclude it from the whole ſcope of 
their moſt extended Juriſdiction and authority. 


If to borrow the words of the lords in their conteſh 
with the commons about another power, the gentle- 
men will ſhow us any contract, and record, which this 
heteroclite power, is, contrary to all principles, reſted 
in the houſe of commons by force of ſome poſitive 
conſtitution; or, to adopt the language of the com- 
mons themſelves, if they will ſhow us that eſtabliſhed 


cuſigns and uſage of PENS. which warrants itz 
if 


— 


if our opponents will but” point out a ſüngle bock 

upon the law or conſtitution, in which it has ever 
deen ſaid, that the power now claimed, is founded in 
the law of parliament, or in any law of the land, they 
may ſay ſomething that will deſerve an anſwer. But 
the firſt pretenfions to power, to power apparently 
contradictory to principles; pretenſions no ſooner pro- 
poſed, than diſputed; and pretenſions viſibly thwarted 

by the plaineſt ideas of the conſtitution ;—Theſe re- 
quire ſomething more than a mere claim or aſſump- 
tion, ſomething more than one attempt to put them 

in ure, to procure acquieſcence or ſubmiſſion. ; 


= . * Fhe law of parliament is not the property of par- 
lament, or made for them only; it is the eſtate of 
0 the ſubject, and all the people have an intereſt in it. 
i Therefore it was well ſaid by the commons in their 
| proteſtation to Charles I. That the liberties, fran- 
< ehiſes, priviledges, and juriſdiction of parliament 
| & are the antient and undoubted birth-right and in- 
« heritance of the ſubjects of England.” And Lord 
| Coke in his ſtile, not improperly ſays, the laws, 
& cuſtoms, liberties, and privileges of the court of - 
< parliament, are very heart-ſtfings of the common- 
"I c wealth.” We are all therefore bound, for our own 
| ſakes, to ſupport and defend the juſt rights of parlia- 
1 ment as we would preſerve and ſecure our liberties, 
which have alſo been called the life and blood of the 
common-wealth, and are the great inheritance of the 
people, whereof rhe other is but a part, and a Part va- 
juable no farther, than as it tends to maintain the 
whole. But we muſt take care that the two go hand 
| in hand, and the one never incroach upon the other. 


With regard to the point in debate, the power of 
the houſe of commons as to elections and returns, we 
6 have Lord Coke's authority in the place already cited, 
il! That the act of varlisment tor ſecuring the unreſtrained 
: | freedom. 


"4 
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freedom of elections, was but declaratory of the law of 
parliament. His words are worthy to be obſerved. 

He tells us © that ſtrange innovation in the writs pro- 
« hibiting to chooſe lawyers, was wrought. by the 
« king's. letters, by pretext of an ordinance in the 
6 Jord's houſe, But that at the next parliament, at the 
* grievous complaints of the commons being inter- 
«© upted of their free election by thoſe letters, which 
c were (that is in their own nature were) letters of 


* juſtice and right, it was enacted that elections ſhould 
<« be freely and indifferently made without command- 


ment of the king, by writ, or otherwiſe, or of any 
other, which, ſays Lord Coke, was cloſe'and prudent 
c ſalve, not ; only for thar ſore, but for = PI in like 


. 


1 ſhall leave this quotation to apply itſelf in forms 
col parts. Suffice it here to ſay, I do not find 
the houſe of commons excepted from among thoſe by 
_ whoſe commandment the freedom of election was not 
to be reſtrained. Lord Coke ſays expreſsly, that * he 
which was eligible of common right, could not be diſ- 
abled by the ordinance in parliament in the lord's 
houſe.” And an ordinance of the houſe of lords was 
more prepoſterous than an ordinance of the houſe. of 
commons to the ſame purpoſe would be, only ia this, 
that elections of members of the houſe of commons 
ſeem to be a matter quite out of the road of the peers... 
But if we would preſerve the virtue of Lord Coke's 
Catholicon; if we would have a ſure ſalve for every 
ſore in a like caſe, we muſt maintain this fundamental. 
law of parliament, that was only declared, as he tells 
us, and confirmed by the ancient ſtatute that all elec- 
tions mult be free, notwithſtanding any commandment 
of incapacity congary to law by any. power: what · 
ever. | 
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A as of the houſe of commons making i inca-· 
pacities which the law has not made, is but an ordi- 
nance of that houſe; at leaſt if Lord Coke underſtood 
any thing of the matter it can get no other name, for 
his definition of an ordinance is, © that it wanteth the 
c threefold conſent, and is ordained by one or two of 


* the branches-of the legſlature. By the law of par- 


liament, ſuch an ordinance is not of force to bind the 
people: and it is a good caution which Lord Coke 
gives, as to the truſt and confidence proper to be had 
in the different branches of the parliament, always 

* provided, (ſays he,) that both lords and commons 
c keep them within the circle of the law and cuſtom 
c of the parliament?” Theſe indeed are the repugula 
juris, and if either houſe of parliament break down 
thoſe barriers, they overleap the mounds of the con- 


ſtitution; they do not ſimply act without power, but 
they invade the right of the ſubject, and commence 


hoſtilities againſt the conſtitution itſelf. 
If the law of parliament i is adhered to as the mea- 


fare of the power of parliament, every right of. the 
ſabje& will be ſafe. But if every thing is to be 
fan&ified under the name of the law of parliament, 


which ſhall at any time be claimed as a power by 


either houſe of parliament, the whole rights of the 
nation may be ſet a- float. That houfe of commons 
which fubverted the conſtitution, and from whoſe in- 


numerable diſabling expulſions, the writer of the 


Conſiderations has drawn his authorities for expulſion- 
incapacity—They pretended, in defence, of their or- 
dinance about the militia, by which the crown was 
ſtript of one of its moſt indiſputable prerogatives, 
„ that they were thereunto warranted by the funda- 
& mental laws of the land.“ Had things been in 
their natural ſtate, it was a direct attack upon the 


conſtitution; and by not defending the meaſure upon 


the geceſſity of the Caſe, in an unnatural ſtate of 
| : * 


o \ , , 


Wh 
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things, they expoſed an act neceſſary for the defence 


of the people, to the reproach of being a wanton 
uſurpation, and a ne. example of e to 5 
illegal power. 


I ain not fond of 8 to any thing faid by 
the unhappy king with whom that houſe of commons 
had to do; being fatisfied that his own, and his wiſe 

father's arbitrary maxims of government, which firſt. 
led them to break in upon the ſacred law of parlia- 
ment, were the ſource of thoſe national misfortunes, 
which ended in the ſubverſion of the conſtitution : yet 
many a true word did Charles the Ift, taught by 
counſellors more ſettled than himſelf, fay in his diſ-— 
putes with his parliament, if he had been ſincere 


enough to mean what others put in his mouth to pro- 


nounce, or ſo well adviſed, as to act as they made 
him ſpeak : and I cannot help citing the words of one 
of his memorials, which, expreſs ſuch ſound conſtitu- 


tional doctrine, as to the rights of the houſe of com- 


mons, that aſſent, I think, cannot be refuſed to it. 
© Whatever privileges, (ſaid he,) or. liberties they 
&« had by any law, or ſtatute, the ſame ſhould. be in- 
e yiolably preſerved to them, and whatever privi- 
e leges they enjoyed by cuſtom, or uncontrouled and 
« lawful precedents, his my would be careful to 
<<.preſerve.” 


Law, ſtatute, cuſtom, or 3 and law ful 
precedent, are the conſtitutional ' pillars of the juſt” 
power of the houſe of commons. But to votes, or- 
dinances, or reſolutions in deſtruction of the law, and 
ſubverſive of the fundamental rights of the ſuhject, 
this language muſt be applied, though it be the lan- 
guage of an unhappy prince who died a martyr only 
to his violations of the conſtitution. “ Votes —— 
(faid he, on occaſion of the militia ordinance,) 
« which we muſt declare and appeal to all the world 
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< in the point, to be the - greateſt violation of our 


ec privilege, the law of the land, the liberty of the 
«« ſubje&, and the _ * e _ can 1 be 


25 imagined. by 


All votes, which may in any degree incur ſuch a 
: 1 are not alike dangerous in their effects; but 


the leaſt hurtful of them, is of evil example. 


Every 


vote of a houſe of commons, that is contrary to the 


known law of the land, is againſt the law of 


ment, for it is the firſt law of parliament, that the 
las of the land are ſacred: and parliament is either 


directy or indirectly the fountain of them all. 


vote that attempts to make law, or that deprives the 


parlia- 


Every 


ſubject of his common right, which is undoing the 
law, is contrary to the law of parliament, becauſe it 


is the higheſt law of parliament, that one branch of 


the legiſlature can neither make nor repeal law. 


Indeed, were it otherwiſe, __ could the houſe of 
commons, as the great conſervator of the liberties of 
their country, thunder out their anathemas againſt 


judges who betray the laws of England, and bring to 


condign puniſhment (as they often have done) the 


greateſt offenders, who have dared to ſubvert the 


rights of the people. 


\ 


No votes of the ſort we have mentioned, can pre- 


tend to a better father (and it is enough to damn 


them) than the infernal reſolutions of that execrable 


to the men who murdered the conſtitution under pre- 


the n of thoſe men, however, we muſt 


— 


tence of reſiſting his attempt to overthrow it. To 


do the 


Juktioe | 


a 


rump of a garbled houſe of commons, {by that time 
thoroughly purged of all virtue, through means of 
the grand ſpecific of expulſions and diſabilities,) 
which ſteeped their hands in the blood of a king, 
whoſe tragical cataſtrophe, though he did deſerve to 
loſe his crown, almoſt turns all reſentment, from him, 
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Falter to acknowledge, they were regular and ſyſte- 
matical; for they reſolved firſt, © that the commons 
« of England affembled in parliament, had the ſu- 
«« preme authority of the nation ;” after which ir 
was very eaſy to reſolve, as the next did, that 
« whatſoever was enacted and declared law by the 
«© commons of England aſſembled in parliament,” 
(which by declaring what they did, they manfeſted 
themſelves not to be) had the forts of law, and all 
* the people of this nation were concluded thereby, 
although the conſent and concurrence of the houſe 
be of peers be not had thereunto.“ 


A juſter notion of the power of the houſe of com- 
mons, I will borrow from the words of that very Sir 
Edward Deering, whoſe early. expulſion by the ſame 
houſe of commons, the writer of the Conſiderations 
has celebrated, and from one of thoſe ſpeeches of his, 
for publiſhing of which he was expelled, and diſabled 
| according to their faſhion : from which, by the bye, 
we may judge if the ſpirit and temper of ſome of 


thoſe diſabling expulſions, which are quoted from 5 <1 


that parliament, as authorities and precedents to us at 
this day. In the debate on the declaration for refor- 
mation in certain articles of religion, in which the 
lords refuſed to concur, he thus expreſſed himſelf, — 
e The intent of your order to me ſeems doubtful, 
ce and therefore I am bold, for my own inſtruction to 
“ propound two queries. 1ſt, How far an order of 
ce this houſe is binding?“ « Your orders (I am 
«© out of doubt) are powerful, if they be grounded 
e upon the laws of the land. Upon that warrant we 
& may by an order inforce any thing that is undoubt- 
« edly ſo grounded; and by the fame rule, we may 
„ abrogate whatſoever is introduced contrary to the 
e undoubted foundation of our laws. But, Sir, this 
© order is of another nature, another temper, eſpecially 


27 in one part of it, of which in particular at ſome 
„ A e 


| | 2D u 
« other time. Sir, there want not ſome abroad, men 
« of birth, quality -and fortune, ſuch as know the 
9 ſtrength of our votes bere, as well as ſome of us (I 
&« ſpeak my own infirmities) men of the beſt worth, 
60 and of good aſſiſtance in us, and no way obnoxious 
© to us. They know they ſent us hither as their 
ce truſtees to make and unmake laws: they know they 
« did not ſend us hither to rule and govern them 
e by- arbitrary, revocable and diſputable orders, eſ- 
10 pecially 1 ia religion. No time is fit for that, and 
this time as unfit as any. I deſire to be Be : 
herein. 


I am happy ſuch A ſperch has been 8 
the ſpeech of a member of parliament, expelled and 
diſabled by a houſe of commons, but ſuch a houſe 
as never was before nor ſince, and I truſt will never 
be again; without father, without mother, without 
| deſcent. I love to ſpeak in the language of paſi 
times, and am much better pleaſed to uſe the words 
of good men, who have borne teſtimony for the con- 
ſtitution in bad times, than to call in kings, who have 
wounded and oppreſſed it: though that character ren- 
ders their witneſs unexceptionable when it js in favour. 
ot law and liberty. For which reaſon I ſcruple not, 
once more upon this head, to avail myſelf of a royal 

ſpeech found in the mouth of Charles the IId. whom 
Wo ſhould wrong much, or rather ſhould injure the 
conſtitution more, if I cited him as a patron or friend 


of it, That prince who, as a king, did not deſerve 


better, and as a man deſerved much worſe than his 
beheaded father, from whom he was more diſtinguiſn- 

ed by his levity, lewdneſs and better fortune, than 
by the virtve of ſincerity ; he too, was ſometimes. ad- 

_ viſed, whatever he meant, to ſpeak a little of the 
truth to his parliament, and with the ſpeech in which 
he opened that held in Oxford, in 1680-1, he gives 
dem a piece of n in n doing d 1 make no 
Z doubt, 
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doubt, he ſpoke more for his own ſake, than either 

for his parliament's or his people's. I conclude, 
6 (faid he,) with one advice to you, that the rules 
« and meaſures of all your votes, may be the known 
c eftabliſhed laws of the land, which neither can, 
nor ought to be departed from, nor changed, but 
cc by act of parliament : and I may, (added he,) the 
© more reaſonably require that you make the laws of _ 
«© the land your rule, becauſe 1 am reſolved =D all 
e be mine.” 


In what has been lid, 1 * 1 mall not be ac- _. 
cuſed of ſetting the law of parliament and the law of 
the land to loggerheads; or of exalting the one in 
order to depreſs. the other. I intended nothing 
leſs; and if I miſtake not, neither my argument, nor 
my authorities required that theſe two ſhould be at 
ſtrife with one another. It is my opinion I. found 
them, and I imagine I have left them in perfect har- 
mony together, mutually «ſuſtaining and ſupporting 
each other. And from the view that has been given 
of their natural relation and connection, the reader 
may, I flatter myſelf, diſcover whether the law of 

parliament, as it has been explained and illuſtrated 
'by examples, either alone, (which is the way it is 
ſtared on the other ſide,) or conjointly with the law 
of the land, (in which view I have choſen; and the 
conſtitution, I think; warrants us to confider it,) does 
authorize the power contended for in the houſe of 

commons. Eph 


The gentlemen have told us, the law of parliament 
is part of the law of the land. But for that very rea- 
ſon, it muſt be conſiſtent with, and not deſtructive 
of it: for the ſymmetry of this beautiful conſtitution 
does not admit of parts ſo ill matched, or fo ill put 
together, as to have them cutting one another's throats. 
: The truth is the gentlemen' themſelves ſeparate and 

po s 3 | ſer 
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| ſet at odds the two, which cannot be a true repreſen- 
tation of either, though they were neceſſitated by their 
argument, to give it as the beſt they had to offer, 
„They raiſe up the law of parliament to depreſs the 
law of the land. They make of it, a thing that 
overtops and tramples upon the other; very ſuitable 
to that ſtile of myſtery into which they have meta- 
morphoſed it. The law of parliament overſhadows 
the law of the land, and like one of the arbores gra- 
vis umbre, with an unbenign umbrage, enervates and 
cauſes it to languiſh, But while we are preſent with 
the law of parliament, we are not abſent from the 
law of the land. Both theſe luminaries adorn the he- 
miſphere of liberty, and unleſs the ſyſtem is con- 
vulſed by the violence of domination, they will not 
eclipſe one another. If they do, darkneſs and con- 
; fuſion muſt reign where their kindly rays, each mov- 

ing in its own proper "bit thould 7 ras and 
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| After all, I am aware it t will Wm TY E _ forgot : 
one part of the law of parliament, the determinations 
of the houſe. of commons, which, as our authors 
argue, being the deciſions of a court of competent 
juriſdiction ſubject to nq appeal, make law, and con- 
ſtitute, or at leaſt fix and aſcertain what is the law of 
parliament, and the powers appertaining to the houſe 
of commons by that law : and I ſhall be told I have 
recognized as part of the law of parliament, the 
conſtant uſage and cuſtom of parliament, upon which 
the commons grounded the claim to one fundamental 
right which I have acknowledged to be juſt, and 1 
have alſo cited for conſtitutional doctrine the words 
of King Charles I. wherein he acknowledges, that 
whatſoever privileges the houſe of commons enjoyed 
by cuſtom, or uncontrouled, or lawful precevent, 
' ought to be carefully preſerved. Upon which 


42 L have alſo veatured to give it as my own 
55 n, 
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ceed, to the 
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opinion; that the power of expiiiſion ion is ſo eſtabliſhed 
by uſage, cuſtom and uncontrouled precedents, as to 
have become a part of the law of parliament. . | 


It is all true, and I retreat nothing. I have ad. 
Here, alſo, I am ready to join iſſue with the gentle-, 
men on the other fide, and therefore ſhall now 18 


Fourth, and laſt round, upon which it was pro- 


poſed to try the ſecond branch of the queſtion, and 
which, as I ſaid, is properly a branch of | the laſt 
ground, but, as I intimated, I choſe to mention it 
by itſelf, becauſe of the importance it would be 
thought to be of, namely, “the precedents of general 
cc reſolutions and determinations of the houſe of 
* commons, which have been acted, as ſufficient to 
ce eſtabliſh a power or authority in the houſe, by their 
ce own reſolution ſingly, to adjudge perſons to be in- 
ce eligible, or to e Wen to ane as members 


— 20 parliament. 


This brings directiy to the Gnesen col ha ik. 
ferent claſſes, (of which both the author of the Caſe 
and the writer of the Conſiderations have given us 
each a liſt,) of perſons whom the houſe of commons 
have reſolved and adjudicated to be not ell a 


diſqualified. 
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The poſition of the author of the Caſe, is, “ that 


* it is by their reſolutions only, that perſons of va- 
_ © rious claſſes are at this day diſqualified; in proof 
of which he offers his lift : and the prop. ſition is 
plain and explicit enough to mean, that there is no 
law, other than that made by the reſolution by which 
the perſons of | thoſe claſſes are diſqualified. - 

writer of the Conſiderations, is ſomewhat more am- 
biguous in this article. He is to ſhow, (as he ex- 

PO _" in his 8th Pages) « that the houfe of 
8 | we com. f 
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„ commons have at all times, without objection or 
11 „ controul, exerciſed this juriſdiction of declaring 
by their own reſolution ſingly, and without an 
i “ act of parliament, what the law is as to the eligi- 
Il -« bility or diſqualification of members to b ſerve in 
i * parliament.“ | 


But, notwithſtanding the ambiguity of hehe 9 
there is, in reality, no difference betwixt this writer 
and the author of the Cafe.” And I muſt beg it 
may be remembered, that, (as has been made 
- abundantly evident,) however, the writer of the Con- 
[ fiderations in ſame places expreſſes himſelf, he in the 
Il! Whole ſcope and tenour of his atgument, means by 
11 the houſe of commons declaring what the law is, 
14 their making the law themſelves: and if he did not 
mean this, there would be no ſenſe at all in his rea- 
ſoning. As to his words juſt now quoted, they are, 
whether deſignedly or not, inaccurate in the higheſt 
degree. For it muſt indeed be a very confuſed 
head, that would think of calling for an act of par- 
liament to enable the houſe of commons, or any 
other court of eee Juriſdiction, to declare 


45s ed” 


them. It. i is Inhotens, in tho very ee ſap- | 
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But then, ca FP is here 3 airiter nk we part;) 
the houſe. can only declare that to be law, which is 
ſo by force of an, act of parliament, or of ſome 

other equal authority, ſuch as the common law is. 
In. order therefore not to be miſled by this Aurora 
* Borealis, inſtead of minding the writer's looſe and de- 
ſultory manner of expreſſion, by which he puzzles his 
reader, and I am apt to think confounded himſelf, 
we muſt nicely attend to rhe point he has undertaken 
to e k. will appear | :0. agree with 
. ** 


1 


4 ** of the author of the Caſe. That is laid 
down ſomewhat more clearly and explicitly in the 5th 
page of the Conſiderations, as the ſecond head of 
enquiry, viz. in theſe words, “If they, (the houſe 
« of commons,) had a competent and excluſive ju- 
“ riſdiction to determine the queſtion, (meaning the 
ce queſtion lately decided upon,) yet, whether they 
<« are. authorized by the law and uſage of parlia - 
« ment, to declare by their own reſolution, any per- 
« ſon incapable of being elected who is not incapaci- 
« tated by act of parliament? Where, if the wri- 
ter had, inſtead of the words by act of parliament 
ſaid in general, by law; or if he had added to his 
own words theſe eee, or is not incapacicated by 
e the law of the land; the real queſtion he had to 
conſider would have been fairly and compleatly ſtated. 
And I beg leave to ſay, without ſuch an alteration, 
it neither is fairly ſtated, nor can be juſtly argued 
upon: for an act of parliament is not the only law of 
the land, and therefore not the only thing by which 


| a perſon can be incapacitated to ſerve as a eh of 
Pane 5 


— 


The 1 5 the writer Wy the Confidegickatio 
would not compleat the- queſtion, by the addition 
with which I have ſupplied his imperfect ſtate of it, 
will be very obvious, when we come to the claſſes 
themſelves ; becauſe upon this little trivial circum- 
ſtance of the authority of the law of the land, all the 
claſſes. that either he or the author of the Caſe have 
cited, moſt clearly hinge, and the determinations 
thereupon are fully ſupported and ae as we hall: 
Pee go on to ſhow. 


TW] . general obſervations, however, I muſt pre- 
miſe, before entering upon the caſes; and it is only 
to recall the attention to the ſtate of the gentlemen's 
argument. Both of them for ever confound the au- 


thority 8 


| [2 ] 
thority upon which -the houſe of commons act as 


judges; or, in other words, the ſource: and foundation 
of their excluſive juriſdiction, with the rule by which 


they are bound to determine. The law of parliament 
may be ſaid to be the former, but law in general, or 
the law. of the land is the latter. So the gentlemen, 


and particularly the writer of the Conſiderations, in 


ſpeaking of their diſqualified claſſes, adopt this ſort 
of expreſſion. The houſe determined what is the 
5% law of parliament, or determined that this was ſo 
&« by the law of parliament.“ But whoever. takes 


the trouble to look into the Journals, will find no 


ſuch terms uſed there. In the debates upon caſes of 
incapacity, the phraſe uſed by the parliament men is, 
4 This is, or is not warranted by law, or by the 
& common law: Of which, inſtances have been 


mentioned as we went along. An attention to this 
real diſtinction, but obvious confuſion in the rea- 


ſoning of both chaſe en will das ne in r 
ee. WH a5 2 YA ; e 


The other iy e is this: Though: 
TI am myſelf ſatisfied all the claſſes of diſqualifications 
cited by theſe authors, are capable of being reduced 
to the law of the land, and will be found to be 
grounded upon it; yet the gentlemen muſt not under- 
ſtand it to be neceſſary to our argument, or a thing 
we are bound to undertake to juſtify by ſufficient 


grounds in law, all the determinations in the houſe 


of commons with regard to diſqualifications, or any 
other ſubje& whatever. The laſt indeed were a taſk 


| a not. to be undertaken by any body. But har e 
aſſert, and are warranted to maintain, is this, That 


whether the houſe determined juſtly and according to 


law or not, the law was the only ground they pretended | 
to go upon in their determinations :. we mean the law 
in general, and not what theſe authors are pleaſed to 


call 


— 


{ads 1] 
call the law of parliament, to which they confine 
every thing. We affirm, the rule of determination 
always was ſuppoſed to be a law in being, antecedent, 
and external to the houſe of commons, and to their 
own ſiogle authority; and that they did not pretend 
merely to reſolve INCAapacities, or to make or declare 
them ſingly, by force of their reſolutions, en, 
and independent of law. | | 


| Theſe obſervations premiſed, we | hall take the claſſes 
in the order in which they are mentioned by the wri- 
ter of the Conſiderations. And his firſt claſs is, 
Aliens, which the author of the Caſe alſo cites, but 
ſays no more of it than this, That it was reſolved, 
the election of Mr. Walter Stewart, 7 . no en c 
born ſubject, was void. | | 


To ſpeak properly, and ia to the diftine: 
tions we took in a preceding part of theſe papers, 
this is a caſe of want of Capacity, rather than of in- 
capacity. For an alien, is by ſtate and condition, ci- 
villy incapable of any ſhare in the peculiar privileges 
of the community, not having a civil relation to it. 
An alien, if I may be pardoned ſuch an Expreſſion, | 
has no conſtitutional blood in him. 


'h he writer of the Cankdecationa firſt mentions a 
queſtion which aroſe after the acceſſion of King James 
the Iſt. Whether aliens were eligible, and a doubt 
then made, if even Scotchinen naturalized, could be 
admitted to ſit in parliament? But making a leap 
from that ſubject, he proceeds to tell us, That in 
* the debate on the queſtion, whether a Scotch Peer 
5 evuld fit in the Engliſh houſe of commons, in one 
“ of the moſt able and moſt conſtitutional parlia- 
© ments that ever ſat, no man ever doubted the right 
* the houſe of commons, to determine what the 
6e law was, though no act of parliament exiſted on 
"0p the . 1 5 
oY 
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1 muſt, indeed, have been à very unable patlia. 
ment; and very ignorant of the conſtitution, which 


could have dreamed of an act of the parliament of 
England, exiſting with - tegard to Scotchmen, Who 


were not ſubjects of the crown of Englasd, their | 
ficting in the Engliſh houſe of commons, before the 
union of the two crowns. 1 ſhould ſuſpect, when 


the writer of the Confiderations compoſed this pa- 
- Tagraph, he was looking upon an act of parlia- 


ment, alluded. to in Tg work, make in the end 
of Charles the IId's | reign, for excluding Papiſts, 
which, by what blunder, I know not, very abſurdly 


binds the n of Scotland, to take = Nen Neeb 


enacted. 


After the union of the II When PR queſtion 
occurred about the capacity of Scotchmen to fit in 
the Engliſh houſe of commons, none but a very un- 
learned man could doubt of the right of the houſe 
of commons, to determine what the law was. But 
ſtill, they could then, as well as now, only determine 


What the law in being was, they could not legally 


make a law by their reſolution ; and though | no act of 


parliament exiſted on the ſubject, the whole parlia- 
ment could never have been ſo unread, as not to know, 

that by the law of England, and indeed by the law 
of nations; one that was not the liege ſubject of the 


crown of England, was incapable of the higheſt truſt 


and privilege a een e 19 850 or We in the 


enen „ 


The writer of the Conſiderations, on mentioning | 
the particular determination cited by the author of 
the Caſe, by which a Scotchman, ante natus, Was ex- 


cluded from the houſe of commons, reaſons thus: 


« It is not, ſays he, a ſufficient anſwer, to ſay, that 
* is the law of the land: aliens are diſabled by the 
“ Jaw of the land,” And with ſome air of exultar 

| 5 tation, 


\ 
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tation, rather too haſty, he ec begs to know from, 
« whence they collect this to be the law, but from 


< the reſolutions of the houſe of commons?“ Add- 


ings it will appear from the the next head, that, diſ- 
« abilities created by the common law, and by law 


« of parliament, are not always co extenſive.” TO 


which he ſubjoins theſe other unanſwerable queſtions, 


«© What entitled Scotchmen poſt nati, to be eligible _ 
« into the houſe of commons before the union?“ (I 
ſuppoſe he means the union of the crowns, though - 
the (ſingle word is now generally uſed to expreſs the 
union of the kingdoms,) Was it by act of parlia= 


% ment? if not, by whom, and on what foundation 
« was the law ſo declared ?” 


If I may number myſelf among the this alluded 


to in the firſt of thoſe queſtions, I ſhall freely anſwer, 


it would never have entered into my mind to colle& *' 


any thing whatever to be law, from mere reſolutions 


of the houſe of commons as ſuch ; and, at preſent, 1 


am ſatisfied, and hope I have ſaid. enough to ſhow, 


that all diſabilities are created by. law, and therefore, 
that there can be no difference as to their co-exten» 


But with regard to the other porn queſtions 
N by this writer, I will anſwer them only by 
aſking him ſome. Did the gentleman never hear of 


the famous judgment as to the poſt nati in Calvin's 
caſe, as it is called, by which it was, upon the opt- 


nion of the judges of England, in the exchequer- 
chamber, reſolved to be law, that a Scotchman, born 


after the union of the two crowns, being born within 
the allegiance of the King of England, was, by his 


birth, naturalized? I am not now going to diſcuſs 


the merits of that judgment, or the part King James 


took in it, upon which I have. ſomewhere read this 
ſatyr, That ſuch power is in the breath of kings, 
| >. ane 
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t and ſuch ſoft ſtuff judges made off, and Ws Lot 
Chief Juſtice Coke, by whom the judgment was 


< reported, was fit metal for any ſtamp-royal.” It 
is ſufficient for me to ſay, this was a judgment of the 


competent juriſdiction, (which theſe gentlemen ſay 
makes law, and I only argue is the proper way of 
trying what the law is, and applying it,) and therefore 


the law was to be collected elſewhere, than from the 
en of ws houſe of commons. 


1 might alſo aſk the writer of the 8 
if, ſuppoſing him to be a ſtranger to the courts of 
common-law, his parliamentary knowledge has not 
yet reached to two great caſes, adjudged in parliament 


within theſe very few years, in which it was decided 


upon the common-law, that perſons born without the 
allegiance of the crown, not the children of natural 


born ſubjects, (who are excepted by act of parlia- 


ment, ) are, in reſpect of their ſtate, and by the fun- 
damental principles of law, as having no natural al- 
legiance to the country, incapable to take, by pur- 
chaſe or inheritance, lands in England; yet there 


never exiſted an act of parliament upon the ſubject? 
But ſurely he does know the act of ſucceſſion, which 


excludes foreigners even naturalized, from fitting in 
- parliament, which ſuppoſed that before that law, a 


perſon naturalized could fit, as in fact they did; and 
one noble earl yet remains in poſſeſſion of a ſeat in 


parliament, by the capacity derived from, and en- 
joyed under the former ſtate of the law. He like- 
wiſe muſt know from the ſtatute-book, as well as 


the journals, that acts of parliament have been made 


to remedy difficulties in ſucceſſion, to which natural 


born ſubjects were liable from defect of inheritable 
blood in their anceſtors and relations, who were fo- 
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If the writer were a learned man, he would know 


from the books upon the public law, that the law of 


England, in this reſpect, is but conformable to the 


laws of all other civilized nations, which have no par- 


ticular conſtitutions to the contrary. And, upon the 
whole, I think it may be concluded, that the incapa- 
city of aliens to fit in parliament, is an incapacity by 


the known law of the land; and that when the houſe 
of commons adjudged aliens to be incapable, they 


only determined according to law, and did not, by 


their reſolution fingly without a law, make a law | 
of incapacity by their own authority, or adjudge 
a a perſon to be ineligible _ who 1 was not incapable by 


law. | ; : F Þ g a 2 ; * 


T he next claſs} is 3 of minors, . is alle 


of the Caſe is wiſe: enough not to mention, and had 


probably too much law to meddle with: and indeed 
to enlarge upon this caſe, unleſs to prevent this wri- 
ter from ſaying he is not anſwered, would really, me- 


thinks, be to inſult the loweſt underſtanding ; for this 
is a natural incapacity, founded in nature. If a mi- 


nor, and a major, or one of full age, are, as they 


certainly are, contradictory terms; it is a contradic- 


tion in terms, to ſay that a minor may be, or may do 
what a major only is capable of being or doing. In 
what country under the ſun, where there is any law 


at all, is not minority an incapacity in civil life? 
The laws of particular countries only fix the term 


of minority: and ſcripture itſelf, ſpeaking. accord- 
ing to the law of reaſon, tells us, the heir, while a 
child, 18 under tutors and governors until e time 
appointed. | 


The nan: iow * We all know thin al vhs | 


act of the 7th and 8th of William 111d, the prac- 
* tice of minors fitting in. parliament univerſally 
* took place.“ 1 wonder how many minors this 


writer 


I 
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| weirer knows, or thinks every body knows, to have 
. ever ſat in parliament; for he ſpeaks of a caſe that 
| muſt have been very uncommon, as if it had always 
_ exiſted, and every day occurred. Yet he has pro- 
duced but one preciſe deciſion on the point; and 
however often it may have happened, and been over- 
looked, the lau was not thereby han or altered. 


The incapacity of minority does not ſtand only 

upon the opinion of ſome great lawyers, as this writer 

| . would ſeem to inſinuate. Every lawyer has ſaid it: | 
| every law-book contains it; and there never was a 
| minor who did not know it to be the law. Let our 
author but look to Lord Coke's treatiſe on parliament; 

he will there ſee, it is numbered among the tranſcen- 

dent powers of it's juriſdiction, that it can, by an act 

of parliament, adjudge an infant or minor to be of 

full age, as he alſo ſays it is to * a mere alien a 


ſubject born. 


The reaſon of ever 8 or paſting a clauſe in 
an act of parliament on this head, ſuch as is in the 
ſtatute of the 7th and 8th of King William, could 
only be, as is often done, to confirm and 'render ef- 
fectual the common law, by inflicting ſevere penalties, 

which the clauſe does; and alſo to make an end of 
that abuſe of the houſe of commons, by determina- 
tions of theirs, in particular caſes, granting in effect, 
to minors, the veniam etatis, as to fitting in parlia- 
ment, which was flagrantly againſt law. But to argue 
as this writer does, from ſuch a clauſe in a ſtatute, 
that, before that act, minors were not incapable by a 
law, is no better reaſoning, than if the author wrote 
to endeayour to perſuade us, that polygamy was the 
law of this country, when the bill was paſſed in James 
| It's reign, to reſtrain perſons from marrying gain, 
5 while their huſbands or wives were alive, © | 
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When the gentleman cites the ſingle determination, 
by which a perſon, acknowledged to be a minor, was 
declared duly elected, let him compare that with 
other caſes, alſo quoted, for a different purpoſe, ad- 
jodging that a perſon voted for by a minority was duly 
elected, when the majority gave their votes to one 
under a legal incapacity. Does he think a determi- 
nation allowing a perſon attainted to be duly elected 
would be good law, or law of parliament? But 1 
ſhall only aſk him, if the deciſion he cites for the 
minor, is the only arbitrary, abſurd determination, 
any houſe. of commons ever made? We have all 
heard, ſince our author will ſpeak. in the name of 
all, of their voting a church out of a town at one 
time, and voting it into the town the next, for election 
purpoſes. 


As to all ſuch ene 3 We bel by f 
Lord Coke to an act of parliament. paſſed. to attaint a 
ſubject of high treaſon, without regard to that eſſen · 
tial law of natural juſtice to hear him, are the only 
proper anſ A eee a 5. er ; # nan e | 
gue ſilentium tegat ! * 44; 


Laſtead therefore of < irs appearing, bad our author 
_ © fays,) from this fingle determination, that diſabili- 

te ties by the common law, do not always operate as 
* ſuch by the law of parliament, and that of this 
difference, the houſe of commons are the ſole 
“ judges, and that in caſes, however, unfit and in- 
convenient, the law, as they have declared it, can- 
not be altered but by act of parliament.” Inſtead 
of this, I ſay, it in truth only appears, which is no 
new diſcovery, that in ſome paſt times, the houſe of 
commons has arbitrarily ſhaked itſelf [looſe of -the 
incumbrance of all law whatever, and perhaps ſome- 
times of all reaſon with it. But the difference ſug- 


geſted by our author, between the operation of diſ- 


1 * III. l abilities 
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abilities by the common law, and the law of ſa 
ment exiſts no where but in his imagination: and 


this doctrine that the law, as declared by the houſe 


of commons, cannot be altered but by act of parlia- 
ment, is ſo far from being true, that the houſe itſelf, 
by the variation of their deciſions, till reſtrained in 


that article by act of parliament, has contradicted it in 


hundreds of inſtances. In itſelf the doctrine is too 


groſs to be ſwallowed by any one who knows the leaſt 


of the conſtitution, or of the law, or the powers of the 
mae of commons, 


The writer of the 8 for his third claſs, 
ſays, «© The next deſcription of perſons diſabled to fit 
5 in parliament by law, are the clergy,” And this 


claſs is barely mentioned by the author of the Caſe, - 


with a reference to the reſolutions of the houſe. But 
if the clergy are, as the writer of the Conſiderations 


fates it himſelf, diſabled by law, the caſe has no- 


thing to do with the argument: and it is clear the 
houſe did not, in excluding the clergy, make a law 
ingly by their own reſolution : they only declared 
what the law was, and determined according to law. 
There is no doubt. of it, that. this alſo is an incapa- 


city by the common law; or we cannot from books 


or authorities, or uſage and cuſtom, know any thing 
to be the common law, no, not that an elgeſt ſon 18 
an heir. 


or convocation which was part of the conſtitution of 


the kingdom, called by the king's writ,' in which the 


clergy were all preſent in perſon or by repreſentation, 
and taxed themſelves, and the members enjoyed the 
like perſonal. privileges as the members of parlia- 


ment: they could not be members of the houſe of 


commons, the great foundation of whoſe conſtitution 
and Fon is the OT of taxing the people, which 


did 
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did not extend to the clergy. And though the right 
of taxing by the convocation was given up in Charles 
the IId's reign, which has made convocations of leſs 
conſequence ſince; yet the convocation itſelf ſtill 
ſubſiſts: and no inſtance is alledged of an election of 
a clergyman as a member of parliament, ſince the 
change was made as to the power of taxing in the 
convocation. The laſt reſolution cited on a claim of 
that ſort is in 1661, and it was not till 1665, that the 
clergy gave up their right of taxing themſelves : 
before which it was manifeſtly abſurd and againſt the 
conſtitution, for ee to pretend to ſit in * houſe 
of commons. g 


So Lord Coke gives as the * of * . 
of clergymen, (of which he ſpeaks as he does of that 
of minors and aliens,) without the ſurmiſe of a doubt, 
thus 3 ( becauſe they are of another body, viz. of 
© the convocation.“ And he only takes it from the 
reſolutions of the houſe of commons. The words, as 
quoted in the Caſe are, „that Alexander Newale, 
« being a Prebendary of Weſtminſter, and thereby 
* having a voice in the, convocation, cannot be a 
* member of this houſe,” ——W hich evidently imply 
the cauſe of excluſion. to be founded in the common 
law and conſtitution of the kingdom: and ſhew it was 
not an incapacity merely by an nene reſolution of 
the houſe of commons, 7 


Our author might have ſpared himſelf the eb 5 


on bis remark, & that under theſe deciſions of the law 

* of parliament,” (as he calls the reſolutions in 

particular caſes as to clergymen,) © without an act of 
* parliament, the clergy have acquieſced.“ In truth 

they have acquieſced only in the law of the land? 
and our author ſpoke more properly than he does in 

this ſentence, when he ſet out with ſaying, as above 
obſerved, that the clergy were diſabled by law, in- 
2 2 ſtead 


| * 1 
ſtead of being diſabled by; what he here calls, deci- 
ſions of the law of Paraden ren 4 term I 5 not well 

underſtand. | 


„ were neceſſary on his head to add to . 
| authority, one affecting to reduce things to their firſt 
principles might, without extravagance, ſay, there 
ſeems to lie ſomething very like, or near a-kin to a 
natural incapacity upon the inferior clergy, who, by 
their temporal, poſſeſſions bear no ſuch immediate re. 
lation to the crown, or to the conſtitution of patlia- 
ment, as the lords fpiritual have their antient baro- 
nies, which is underſtood to be the foundatoin of 
their ſeat in the houſe of lords. It is an incapacity 
: founded" the nature and reaſon of things, which is 
the firſt and higheſt of all legal incapacities, The 
fübordinate clergy, by the indelible character with 
which they are cloathed, are ſuppoſed to be neceffarily 
and perpervally employed in another vocation, in ſuch 
a manner, that they cannot do the duty of a member 
of Parliament. | They are by office, and by oath en- 
gaged in the ſervice of another maſter, whoſe claims 
are paramount to all ochers, in virtue of the unalter- 
able vow, by which they have lawfully devoted them- 
fſelves to his work. - They live at the altar, and ought 
to ſerve there; that being the duty even of their ci- 
il relation to the ſtate, in the ſphere in which they l 


have inrolled themſelves of free conſent, and from a 
which they cannot, by an act of their own, be di- WW d 
charged. It is to ſuch a natural incapacity or repug- P- 


nancy, that the alluſion, 1 apprehend is, when it is 
faid in the courſe of the debate as to the attorney - ge. 
neral in amo. Jac. iſt—® that never any maſter of 


„ the rolls was of the houſe *till 26 H. 8th, be- 
4e cauſe, before, all maſters of the rolls, till then, 


te were in holy orders, and ſo could not be of the 
7 © houſe, Ct af | 55 e i,” 
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The fourth claſs mentioned. in the Conſiderations, 
but not taken any notice of j in the Cale, is that of 
ambaſſadors. But the ſlighteſt attention will fatisfy 
any one, that this caſe is torally foreign to the writer's 


on purpoſe, not fingly, becauſe the houſe of com- 


mons have never reſolved perſons of chis character to 
be diſabled, which makes the reſolution upon the head, 

no authority to the point in hand; but becauſe there 
never could be a colour for pretending it to be an 
incapacity or diſability: and as for its being, as the 
writer of the Conſiderations ſays, a precedent for the 


* Tight of the houſe of commons to Judge and dctermme 


upon all diſqualifications and incapacities, we require 
no authority to this purpoſe, becauſe we agree 1t to 
be of their competent, e and excluſive juriſ- 
diction. 


In the firſt © "008 mich regard to ankle choſen 
or fitting in parliament, they are neceſſarily ſuppoſed 


to be poſleſſed of the legal capacity of elegibility ; 


and that they are not by any law, or any act of the 


law, diſabled or incapacitated. The utmoſt that can 
be ſajd, is, that from their preſent ſituation it is im- 
poſſible they can attend their ſervice in parliament. 


And on the other fide, the impoſſibility is at beſt bur 
temporary and uncertain, as their employments may 
laſt for a month, a ſeſſion, or a year; or not fo long 
as either, There could, therefore, be no pretence for 
declaring them incapable of ſitting even in a preſent 
parliament. And if the houſe of commons had ever 
reſolved, that the office of ambaſſador, deprived a 


member of his ſeat, it muſt have been by ſome form 
or mode of ſentence not yet known, as expulſion 


would have been a moſt incongruous one; and the 
method of ifſuing a new writ, as in the caſe of ac- 
cepting an office, which now by W ſtatute vacates 

| ws " : I. mem- 
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2 mambent d ſeat, is founded on the tue, and appli- 
cable only where f it operates. 


But the argument may be very Whore + on this point. 
As there is nothing 1 in the common law that inſinuates 
this to be an incapacity ; ſo the reaſon of the thing 
manifeſts, it never could be conſtrued as ſuch, And 
this ſufficiently appears from the old general reſo- 
lution of the houſe of commons, in 1 585, againſt 
amoving, (as it is called,) ambaſſadors; for it is not 
confined to their caſe, but with them are joined in 
the reſolution, perſons in execution, or viſited by 
ſickneſs; as to whom we ſee, anciently, queſtions 
had been ſtirred, which, to make an end of all 
doubt, produced at length that general reſolution, 
moſt conſonantly to reaſon, declaring that perſons in 
any of theſe ſituations, ſhould not in any wiſe be re- 
moved from their places, nor any other elected in 
their ſtead; the reaſon of which tells itſelf, that 
the <A of ambaſſadors, and theſe other 'perſons, 
was but a temporary A hb to the N kk of 125 
Hament, | | N 


At the ſame time, 1 crete there can 50 no 
doubt but the houſe of commons has, by the law of 
its conftitution, an inherent power, (which therefore 
is, and muſt be according to the laws of parliament 9 
to enforce and ſecure the attendance of its own mem- 
bers for the ſake of the public, as well as for the in- 
tereſt of the particular conſtituents: and conſequent- 
ly, if any member were unreaſonably, and without juſt 
excuſe, to abſent himſelf from parliament, it would 
be 'a good ground of expulſion, in order to let the 

_ eleCtors into a new choice. 
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under all circumſtances, be deemed a ſufficient reaſon 
to preſerve a "PE e member 1 in poſſeſſion of a 
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ſeat, for a length of time inconfiſtent with the ends of 
repreſentation, and the duty every member owes to 
his conſtituents, and to the whole community. So, 
upon the 23d of March, 1623, « Mr. Chub, burgeſs 
5 for Dorcheſter, having written a letter to the Speaker, 
« defiring to be excuſed his attendance at the Parlia- 
+ liament,' for that he was employed in his Majeſty's 
i ſpecial ſervice, Mr. Speaker moved to underſtand 
the opinion of rhe Houſe; which was clear that he 
* ought not to be excuſed : yet the caſe was further 
referred to the examination of the general committee 


« for returns and privileges. 


| Upon ſuch a ground as this, however, only could 
the thought of turning ambaſſadors out of the houſe 
ever have been entertained. And, on the other hand, 
it muſt occur without being ſuggeſted, that as ambaſ- 
ſadors are abſent, and only occaſionally fo, on the 
public ſervice, the cauſe of their abſence, if not of 
ſuch continuance as to, be abſolutely incompatible with 
the truſt of their conſtituents; muſt be a gaod excuſe, 
as they are doing the duty of their allegiance in that 
character and ſtation, which, for a time, ſuſpends their 
attendance: on Parliament. It is ſuperfluous, there- 
fore, to add, what any one, who has dipped into the 
public law, knows from the municipal conſtitutions of 
ancient ſtates, the moſt famed for their civil policy, 
that thoſe who were abſent reipublice cauſe, inſtead of 
| lofing any right or privilege they had, were favoured, - 
on account of the ſervice they were engaged in abroad, 
with extraordinary immunities at home. 


The concluſion is, that this wiſe and conſtitutional 
determination, (as the writer of the Conſiderations , 
properly enough calls it) by which the bouſe of com- 
mons declared ambaſſadors not to be incapacitated, 
was as much a deciſion within the bounds of law, and 
agreeable to the law of the land, as any one by which 
| 2" 4 they 
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1 
they ever adjudged perſons of any particular claſs to 


5 be ineligible. It is founded on the principles of the 


conſtitution, and the rules of the public law. Nor 
have the grounds of the determination any particular 
relation to, or dependance upon the law of Parlia- 
ment; to which the writer of the Conſiderations would 
obliquely refer it, when he cloſes this article with 
ſaying, It appears from the ancient debates among 


men of the greateſt parliamentary abilities, that, at 


% that time, no man ever dreamed that the houſe of 
« commons had not a right to determine what the law 


e. of parliament was, though no act of parliament had 


* ever been made on the ſubject,” 


This is only one of the uſual deflections in the rea- 
ſoning of this writer; for, in the preceding article, 
and in other places, he ſpeaks of determining what 
the law, in general, was. But by oppoſing the law of 


Parliament to an act of parliament, as he does in this 


place, he means {and it is his. conſtant aim) to hide 
all other law but theſe two, thereby to reduce every 
ncapacity, not created by ſtatute, to the law of par- 
liament, of which the only idea he is willing we ſhould 
entertain, is that of a en of the waule of ns 
mons. 55 5 


The fifth claſs, and which is alſo mentioned by 
both the authors, is that of ſheriffs and returning offi- 
cers. All that the writer of the Conſiderations pretends 


to obſerve upon it, in the way of argument, is, that 


whenever the queſtion, ** as to the eJigibility of the 
“the perſons of this claſs has occurred, the houſe of 
© commons have been conſidered as the only court 
« having a right to determine the law.” In anſwer to 
which, we can only repeat what has been fo often ne- 
ceſſary to be ſaid, that this makes no ſort of applic a- 


tion of the authority alledged to the queſtion really in 
debate; which i is not, Whether the mew of commons 


46 has 


. aw} 


4c has the right to determine the law; but if. Fo 


colour of determining, they can by their reſolotion. 
make the law inſtead of purſuing it ? 


Me apprehend the determinations, as to this claſs, 
do, as little as any other that is cited, prove that it is 
the reſolution of the houſe which makes the law, or 
conſtitutes the incapacity. On the contrary, it ap- 
pears to us, that the law of the land is the ground of 
the determination. One thing is certain, that in all 
the debates on the ſubject, che law, and not the power 
or authority of the houſe of commons, is on all hands 
appealed to, as the teſt for trying the objection; and 
the power of the houſe to exclude by a mere reſo- 
lution, is never once mentioned, though that would 
always have been the ſhorteſt road to an end of the 
debate. It is remarkable even, that in the debates 
upon other queſtions of incapacity, particularly with 
regard to tho attorney general; ſheriffs, and perſons in 
holy orders, are ſet up for illuſtration and proof of the 
law, as analogous and parallel examples of excluſions 
by law. The language in the houſe'on that occaſion 
was this, None to be excepted by law, but ROOT: 
in orders, and judges.” 


The caſe of ſheriffs, and A returning officers, 
differs from any of the foregoing; it is neither a caſe 


of incapacity, nor want of capacity, but rather a de- 
fect of the means of a legal return, or a want of the 


means of a legal election, ariſing from a caſual ſitua- 
tion by office, which renders it impoſſible for perſons 

of that character and deſcription to be. duly elected; 
becauſe they are the judges of the election; or to be 
duly returned, becauſc they are themſelves the return- 
ing officers, -and according to the notions of law, 

which in this very inſtance are alſo founded in natural 
reaſon, cannot return themſelves. 


5 ; | That 
5 — 


E 
That it is not an ineligibility, which is che vi 
of the objection, and the foundation of the determi- 
nation upon it, is clear from this, that Mayors, and 
other returning officers in boroughs, might be elected, 
returned, and fit for any other place, except. that of 
which they actually were the returning officers at the 
time of the election; and it is an adjudged caſe, that 
the ſeat of a member of parliament was not vacated 
either by his being choſen a mayor, or appointed ſhe- 
riff of a county. ** 2oth January, 1628, a motion was 
* made, that Mr. Lynn being choſen mayor of Exe- 
„ter, might be diſcharged, and a new choſen ; but 
& ruled, that being a member of the houſe before he 
ce was elected mayor, he ought to ſerve.” The ſame 
was reſolved 25th January 1605, as to Sir Jo. Peyton 
returned for Cambridgeſhire, and afterwards appointed 
a ſheriff; which ſhews, that neither a ſheriff, nor a 
mayor, is ineligible, or incapable of ſitting in parlia- 
| ment, on account of being actually in office. 


It is acknowledged, that ſheriffs are now legally 
choſen, even when they are in office, for any other 
place but the county of which they are ſheriffs ; though 
if that was ancientiy made a queſtion, becauſe of the 
1 clauſe in the writ prohibiting the ſheriff to return him 
1 ſelf, or any other ſheriff, This, it is admitted, hag 
io become obſolete, and loſt its force, like the objection 
of non-refiancy, and other things, which Lord Coke 
18 calls merely directory. But this laſt was not ſo clearly 
[ | ſettled to be the law at the ti me of Sir Edward Coke's 
| Kcaſe, in 162 5, mentioned in the Conſiderations; when, 
| however, the houſe would not turn out Sir Edward, 
though they avoided an expreſs determination on. the 
| point, it having been determined the contrary way not 
many years before. Such a ſort of thing would the 
law of parliament be, if the contradictory deciſions of 
the houſe of commons conſtituted i it, | 


1 1 . 
| „ 
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: 1 he objection, therefore, as has been ſaid, is mere- 
ly to the election itſelf, and to the return. Or, to 
vary the expreſſion once more, it is to the poſſibility in 
this caſe, of particular perſons being duly elected, and 
to the power of particular perſons to make a legal re- 
turn. Which is plain from the terms of the reſolu- 
tions upon the head. * Reſolved, (June ad, 1685.) 
« that no mayor can duly return himſelf to ſerve in 
“ parhament for the ſame borough of which he 18 
© mayor, at the time of the election.“ „ 


Ned ed. that no mayor, bailiff, or other . 
a borough, who i is the proper, officer to whom the pre- 
cept. ought to be directed, is capable of being elected 
to ſerve in parliament, for © the ſame. borough of 
% which he is mayor, bailiff, or officer, at the Ge of 
25 the election. 2 ot; 


And, in the a adjudged upon 60 e of 
theſe general reſolutions in the ſame year, 1685, the 
writs are ordered to be iſſued “ in the room of (ſuch 
< a one) who was mayor of the ſaid town, and was the 
e proper officer to whom the precept was directed, 


ce and who returned himſelf.” From all which it 


is evident, the objection is, in reality, not to the 
member choſen, or to his capacity, but to the ca- 
pacity of the returning officer; which is as effectual to 
vitiate or void the return, as an incapacity in the per- 
ſon elected and returned, rendering him ſtrictly ineli-. 
gible. 


Thus much being ſaid to bring the objection to its 
true level, I apprehend it 1s not very difficult to make 
it appear, that this is an objection, call it incapacity 
or by what name you pleaſe, of the law. I ſay, it is 
an objection of the law; and it is here the argument 
ought to meet the caſe. It is an objection which owes 
its origin and force to the law of the land, and not to 
the authority of reſolutions of the houſe of commons: 
which 


I 1902 J 
which laſt is the point the gentlemen have to prove, 
and in proof whereof they have alledged/ithis claſs as 
an authority. The houſe of commons have only in 
this, as in other caſes, by their reſolutions and deter- 
minations, applied and given effect to the objection 
which is built upon law, independent of the houſe 
of commons, and a binding rule for theit decifions. 


When I fay the objection, and conſequently the de- 
terminations upon it, are founded upon the lay of the 
land, I lay out of the caſe altogether the old and an- 
tiquated act of parliament, or ordinance, as Lord Coke 
calls it, diſabling ſheriffs in 46 Edward zd, mentioned 
in the Conſiderations, which would, if admitted as 
ſtatute authority for the incapacity, leave no room for 
the queſtion in debate, ſo far as it relates to ſheriffs. 
By thus putting them, and mayors or other returning 
officers on the ſame footing, we at once anſweęr this 
queſtzon of the writer of the Conſiderations, What 
6 do you ſay to the ſituation of the mayors, bailiffs, 
© and other returning officers, againſt whole eligi- 
< bility there is no beer of an a of W 
64 ment: 2” 


EL might, as to ſhetiffs, be ſufficient to fav, that the 
prohibition in the writ of election is part of the com- 
mon law, becauſe the writ itſelf is ſo, and cannot 
therefore be altered but by a& of parliament. This 
1s Lord Coke's doctrine, and he. is a better authority 
than Pryn, who has diſputed the point with him, as 
he has done many others, in which his political opi- 
nions, made him to differ with Coke. If the writ is 
allowed to have the force of a writ of the common 
law, it is indiſputable, that it cannot be altered but 
by ſtatute, or by ſuch a preſcription as has rendered 
obſolete part of the writ, in the form in which it now 
ſtands. For this we need no other authority than the 


en . by: which we : ſee, that an act of pos 
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ment was neceſſary to deſtroy ſuch 2 monſter as the 
writ, de heretico comburendo, And as that part of the 
writ of election, containing the prohibition, of ſheriffs 
to return themſelves, continued after the ancient act 
of parliament made to ſecure the freedom of elections, 
in oppoſition to the innovation made in the writ, by 
_ inſerting the abſurd prohibition to chuſe lawyers, it is 
thereby the - more ſtrongly confirmed, as a part of the 
common law. This article having alſo retained its 
force, when the other part of the writ, commanding 
not to return any other ſheriff, has confeſſedly bes 
come obſolete and of no . the N is 
Rill farther ſtrengthened. | 


With regard to mayors, art other built officers 
of boroughs, though the writ is not immediately di- 
tected to them, yet as the ſhieriff's Precept. which is 
their warrant, is only a mediate communication or 
tranſmiſſion of the command of the writ, it may 
be thought to carry with it the quality of the 
writ itfelf, it being conſideted as an incongruity that 
the writ: ſhould; in its conveyance, loſe any of its 
virtue, or that the precept founded upon it, ſhould. 
be broader than itſelf. In this way the reſtraint affect. 
ing the ſheriff as à returning dfficer, may be thought 
to go along to the mayors, and other proper officers 
of the boroughs, acting! in the fame CapaCiry. So the 
law, and the. Teſolutions of the houle of commons, 
uniformly, confider mayors, &c. as the returning of- 
ficers; and in the reſolutions, they are deſcribed as the 
perſons to whom the execution of the precept belongs, 
and they are on all occaſions treated and dealt with as 
the returning officers, in ſtatutes, and b) the houſe of 
commons, and the courts of law. Upon this ground, 
the law is the ſame, as to the ſher'ff, and all mayors, 
and other returning officers of boroughs, though theſe 
act only in ſome reſpects ſubordinately under him. 


3 

But if there were no authority in the writ of election; 
as a part of the common law, the objection is founded 
upon the principles of reaſon and natural juſtice, which 
are acknowledged grounds of the law of England.— 
Returning officers are not merely miniſterial, but have 
a judicial part of the act in all elections. They judge 
of the votes, and, in the firſt inſtance, adjudicate the 
merits of the election, and by their return as a verdict, 
the ſeat is conferred. Now, if it be law, that no man 
can judge in his own cauſe, how can a returning offi- 
cer return himſelf, that is, judge for himſelf. How 
can he judge between himſelf and other candidates, or 
between himſelf and the electors. That is common 
law, it is the law of nature. An act of parliament to 
make. a man judge in his own cauſe would be void, 
The lord high chancellor of England, rather than 
judge in his own cauſe, muſt devolve the juriſdiction 
of the great ſeal even upon the houſe of lords. 


No other anſwer is neceſſary to what the writer ral 
hs Conſiderations ſays, that by: the act of Henry the 
6th, a returning officer muſt return himſelf, if he has 
the majority of votes. That ſuppoſes an ordinary 
courſe of things, and for further reply, vide the 19 7 
dication as to Colonel Lutterel's election 


Mr. Serjeant Harris, like a lawyer who gives the 
colour of his profeſſion to every thing, upon one of 
theſe occaſions, put the ground of the Objection upon 
the form of the very indenture of return, We know, 
« ſaid he,) a man cannot make an indenture to himſelf, 
% no more can he here between himſelf and the county, 
for there are required two perſons,” 5 


But before diſmiſſing this article, I will . one 
obſervation, and chiefly becauſe it leads to a point of 
general doctrine. Returning officers are the ſervants 
of the houſe of commons: and the houſe, as having 


elections under their particular care, may make regu - 
lations 
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E 
lations that do not affect the eſſence of the election, 
but in the nature of bye- laws, with reſpect to the man- 
ner of proceeding in an election. Of this ſort was the 
interpoſition of the houſe dry the late N. ge oF 
Middleſex. : 


Nobody could find fouls if the houſe were to — 0 ä 
that the ſerjeant at arms, attending the houſe as their 
ſervant, was incapable of being elected a member, or 
that a clerk of the houſe of lords, or the gentleman 
uſher of the black- rod, could not fit as a member of 
the houſe of commons. Compatibility and incompa- 
tibility, the law will take notice © of, as well as of capa- 
city and incapacity. 


So in the 7th of James I. Mr. 3 a 3 
having been appointed clerk of the parliaments, he was 
removed; and the reaſon aſſigned in the Journals is, 
that by his oath he was bound to attend in the upper 

houſe, and was not to underſtand the ſecrets of the 
honſe. An honourable gentleman, who now makes a 
great figure in parliament, ſat long at the clerks table 
in the houſe of commons, and, I dare ſay, neither 
himſelf nor any body elſe, ever thought he could have 
procured himſelf to be returned a member, and have 
continued in his office as clerk, ſo as to riſe from the 
table when he thought fit, and take a ſhare in the 
debates, and then ſit down again to write his minutes; 
Yet he had all the while the ſtrict capacity of being 
_ eligible, as much as any other man in the kingdom.— 
He changed his ſituation, and now fits as a member, 
ſo much to his own credit, and the advantage of the 
public. That is'the difference between n 
and incapacity. 


The houſe has a peculiar june even over its 
own members. I do not ſay it can deprive its members 
of their common right, but it may reſtrain them as to 
rights, which interfere with their ſituation and duty ag 
members 
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members, either in point of attendance, or indepen. 
dence. Thus I apprehend, it was a very legal reſolu- 
tion, which a virtuaus houſe of commons came to, 
penetrated with a ſenſe of the evils of the long pen- 
ſioned parliament. After ordering the papers to be 
laid before the houſe, which related to the members 
thereof, who had received allowances out of the ſecret 
fervice money, they reſolved, 3oth December, 1620, 
nemine contradicente, © That no member of this houſe 
* ſhall accept of any office, or place of profit from 
& the crown, without the leave of this houſe, nor 
any promiſe of any ſuch office or place, during his [ 


* being or continuing a member of this houſe.— 
And, 5 


og par an offenders herein be expelled this houſe. - 


* proof; of Lord Coke' s obſervation, that no good 
motion was ever. made. in parliament, but it it took 
effect ſome time or other, this very reſolution was after- 
wards enacted, firſt, by the ſtatute of the 4th and 
th, and afterwards by that of the 6th of Queen 
Anne, Which provides, that if any member of the 
houſe of commons ſhall accept of an office from the 
crown, his election ſhall be void, and a writ ſhall iſſue 
for a new a election: whereby the ſalutary object of the 
reſolution of 1680, no longer depended upon the diſ- 
8 cretion of the houſe of commons, either for renewing 
_ the. reſolution, or for granting, or refuling leave to 
| accept of offices. What a reſolution of the houſe | 
Hof commons could not do, in that it was weak 
through the want of legiſlative powers, a ſtatute 
= did, by making what they intended by their reſolution 
| " perpetual law: with this other advantage at the ſame 
| time, that it made an eaſier exit for a placed member, 
5 without avoiding his ſeat by the este circum- 
3 Nance of an expulſion, | 
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uch a reſolution; however, was the only remedy 
for the evil, while there was no act of parliament; 
and it did not, I apprehend, exceed the juriſdiction of 
the houſe of commons over its own members. Nor 
will the argument I am now engaged in, ſuffer me to 
omit obſerving, how carefully the ſanction annexed to 
the reſolution, is confined within the | bounds of the 
conſtitutional powers of the houſe of commons. 
They reſolve that the offenders, as they are called; : 
ſhall be expelled. But they do not reſolve, that the 
offenders againſt their reſolution, ſhall be diſabled to 


fit in parliament upon a re- election. 


Such a reſolution would indeed have been highly 
abſurd, as it would have been reſolving, that per- 
ſons holding offices under the government ſhould be 
incapable of being in parliament, although there were 
members ſitting at the very time in the houſe, Wbo 
were in office when they were choſen. And no par- 
liament ever did exiſt, into which ſervants of the 
crown were not elected. So that they might as well 
have reſolved at once to expel all placemen who were 
then members, and thereafter to have admitted none 
who were in offices of truſt; which would have been 
an incapacity with a vengeance, by a reſolutior, and 
would have added one claſs more of diſqualification 
to thoſe our two authors have given us, and that the 


moſt brilliant of them all, 


But the houſe of commons in 1680, _ better 
things. Not like the parliament in 1640, that ex- 
pelling, diſabling, and ordinance-making parliament, 
which began with extending their own powers, and 
ended with annihilating every power but. their own, 
uſurped dominion, voting. out of exiſtence both the. 
king and the houſe of lords; not like them, the houſe. 
of commons 1680, kept within the line marked out 
by the true law of parliament. A power to __ 

Vol. Ul. „ : they. 
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they knew they nad, and that thereby the conſtituents 
would be divorced from a member who had proſtituted 


himſelf to the crown, and would be free to chooſe 


another, when they thought him unfit to be longer 


truſted as their repreſentative, But to a power of diſ- 


abling, thereby to cramp the freedom of election, in 


caſe the conſtituents thought their former member 
worthy of their truſt, notwithſtanding his having ac- 


cepted a place, which migtt be with their conſent, 


though without leave of the houſe of commons; — 
to ſuch a power they did not pretend, notwithſtanding, . 
all the examples and authorities which our two authors 
quote to us at this day, and could, if they had 
been members of the parliament 1680, have quoted to 
houſe of commons at that time, from the parliament 
of 1640. 


That the hooks commons itt 1680, reins no 
idea of a diſabling power in them, is evident from 


this conſideration, that the ſame reaſon that led them 


to reſolve that a perſon ſhould be expelled for accept- 
ing a place, would have alſo moved them to diſable 


him from being again elected, as the cauſe of expul- 


ſion implied the opinion of the houſe, that a perſon 
who had ſurrendered. himſelf to the influence of the 
crown, was unfit any 4p ea to 1768 a truſtee for the 


people. 


The ſtatute of the 4th and . and that of ho 
6th of the queen, keep the ſame conſtitutional line 
with the refolution of 1680-1, For though the par- 
Lament undoubtedly could have made an incapacity, 
as well as a voidance of the ſeat, in every cafe of ac- 


.cepting of a place, as it has actually done with regard 


0 ſome offices, yet they are not only ſtopt with de- 
clariog the members election void, leaving him ca- 
* as of common 4 25 to de re- elected; but an 

1 | expreſi 
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expreſs proviſo is added; declaring, that he ſhall be 
capable of being again elected, as if his ſeat had not 
become void. This was certainly not neceſſary, be- 
cauſe the common law would have ſecured that, but 
it was very proper to make it clear by an explicit de- 
claration, that there might not be room for « doubt 
or queſtion upon the ſubject. 


The obſervation which has been made does not, 
however, exhauſt all that is to be extracted out of 


the reſolutions of 1680, to which we have referred, - 
material to our preſent purpoſe. For, according to 


the doctrine we have in this eſſay been combaring, in- 


capacity is the neceſſary effect of expulſion : and there- 
fore any member expelled under the ſanction of thoſe 


reſolutions, was, of courſe, diſabled to be re- elected 


into the ſame parliament. The parliament in which 


the reſolution was made, was diffolved a very few 
months after the date of it; and it does not appear 
from the journals, that the reſolution had any * 


conſequences. 


Be that as it may, there is no need of the fat to 
argue upon, for the reſolution itſelf is authority ſuffi- 


_ cient to ſay, that a member might have been expelled, 


by virtue, and in conſequence of it. And a member 
ſo expelled muſt, according to the doctrine of our two 
authors, neceſſarily have been incapacitated for that 
parliament which expelled him. 


Such an incapacity might have gone as fac as go- 
verment offices reach, which is no ſhort way. This 


would have been a moſt powerful example for illuſ- 
tating the poſition of the author of the caſe That 
e the houſe of commons have adjudged perſons inca- 
ble of being elected upon general principles of 


10 conſtitutional policy.” It is lo much more pro- 
e per 


— 
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per than any one inſtance he "> produced, that ** 


wonder how he omitted it. 


Now I would only aſk the gentlemen, If they reat- 
y think, or take upon them to maintain, that a mem- 
ber expelled under this reſolution of 1680, would, 

7pſo fatto, have been diſabled and incapable of being 
re- elected into the ſame parliament? If they anſwer 
uo; they muſt give up their doctrine of implied or 
neceſſary incapacity. If they ſay yes, they muſt ad- 
mit that, with an ill-humoured or factious majority 
of a, houſe of commons, the moſt meritorious men 


in the kingdom might have been incapacitated to. ſit 


in parliament for the very reaſon. which, of all others, 
beſt qualified them to be there, and made it maſt 


for the good of the common. wealth that they ſhould 


be members: and conſequently, that either govern- 


ment muſt have been deprived of the beſt abilities 


in the land, when the publick ſervice, and perhaps 


the ſafety. of the ſtate required them, or the people of 


England robbed of the moſt worthy repreſentatives. 


This, I own is a ſituation of things, to bring the 
country into, to authorize which I ſhould require a 


higher authority than that of a aan of the bowls 


of commens. 
But the foundation and force of this argument, is 


not confined to the reſolution of the houſe of com- 
mons, in 1680. It is further ſtrengthened and illuſ- 
trated by the proviſion of the firſt act of the 5th. and 


Grh of K. William and Q. Mary. By that ftatute it 
is enacted, © That no member of the houſe of com- 
„ mons, ſhall be concerned in the collection, or ma- 
„ nagement of the duties granted by that act, or that 


c“ ſhould thereafter be granted by any other act, ex- 


« cept the commiſſioners. of the treaſury, and cuſ- 


„ toms, and exciſe,” The clauſe is merely probibi- 


tory, our any pokuve ſanction annexed to it, 
declaring 
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\ declaring the feats void, as was done by the ther 
ſtatutes of the queen, in the caſe of a member ac- 
cepting of any office whatever from the erown. Nor 
is there any expreſs proviſion that a petſon concerned 
in theſe duties, ſhould be incapable of being elected 
or fitting in the houſe of commons, oiherwiſe than 


as the proviſion, that no member ſhould be ſo con- 
cerned, virtually implied an excluſion from the houſe 


of any perſon under that predicament, 


Under this proviſion of the a& of W. and M. 
many members were expelled for being concerned 


in the duties granted by that and ſubſequent acts 
of parliament, and the proceedings of the houſe 
upon theſe occaſions varied a little in form, though 
ſubſtantially they were always the ſame. In the firſt 
inſtances in. 1698, the houſe reſolved, that the mem- 
bers, having been concerned, &c. contrary to the act 


of the zth and 6th, &c. be expelled this houſe, Ian 


other inſtances further down, as in 1700, the houſe, 


proceeded, by reſolving firſt, the member having 


been concerned, &c. was guilty of a breach of the 
ſaid act of the 4th and 5th of K. W. and Q.-M. 
and then reſolved, that the member, for the breach 
of the ſaid * ** en this ae *. 1 87 
* The Jellining are all expulfions in „ of the + pro 
viſion of the act of the gth and bth of W. and M 


Feb. 10, 1698. James Iſaacſon, Eſq; member for Banbury, 


expelled. 
23 1698. Henry Corniſh, Eſq; member for Shaft(- 


| __ bury, expelled, 
14, 1698, Sir Henry Furneſe, member for Bramber, 
expelled. 


1 Eod. Die, Samuel Atkinſon, Eſqz member for Har- 


wich, expelled. 


* 1698, Richard Woolaſton, Eſq; member for Whit- : 


chuch, expelled, | 2 
ä In 


N 
Now, that a member ſa expelled was incapable of 
being again elected, while he held the office for which 
he was expelled, may be legal reaſoning enough be- 
cauſe the prohibition of the ftatute is, that no mem- 
ber ſhall be ſo concerned, which, as already ſa d, im- 
plies an excluſion. But if the perſon expelled gave 
up his office, he then came to ſtand upon the ſame 
footing, that a perſon expelled under the reſolutions 
of 1680, would have done. And therefore, the queſ- 
tion which we put upon a caſe ſuppoſed under the 
" reſolution of 1680, may be put upon the caſes under 
the act of W. and M. Whether the gentlemen think 
that a perſon expelled for a breach of that act, or 
for acting contrary to it, but afterwards giving up 
his office, and thereby taking himſelf out of the cir- 
cumſtances which brought him within the law, would 
then have been incapable of being elected into par- 
liament, merely becauſe he bad been expelled the 
houſe; which could be the only pretence of an in- 
capacity affecting him after he had given up the 
place, the holding of which was, by the ſtatute, 
rendered incompatible with brig a member of the 
houſe of commons? | 


* In: theſe caſes there was but one reſolution of the houſe, viz, 

that the perſon being a member of the houſe of commons, and 

| having ſince been concerned and acted, &c. contrary to the act 
made- in the 5th and 6th. years of his majeſty's reign, for 
granting ſexeral duties, /&c. be expelled this 'houſe, 


Feb, 19, 1700. Sir Henry Furneſe, member for Sandwich, 
expelled, 
20, 1700. Sir Girbert W member for Lon- 
| don, expelled. 


In the caſes there were two reſolutions of the houſe. One, 
that the perſon having fince his being elected a member, been 
concerned and adted, &c. was guilty of a breach of the att, 
made in the cth and 6th years of his Majeſty and the late 
queen. By the other, it was reſolved, that the member, for the 
- breach * the ſaid we be A this — | 

| | The 


J ͤ i fe a] 


E 
The gentlemen themſelves have given an expreſs 
anſwer to the queſtion, as to the caſe ſtated upon 
this act: And their anſwer is, that a perſon, though 
expelled for breach of that act, if he afterwards gave 
up his place, was not incapable of being re- elected. 


For they have argued, that Mr. Woolaſton, who was 
one of the members expelled for acting contrary to 


ſtatute, was not incapable of being re- elected into the 
ſame parliament which expelled him, after he gave 
up his place: And upon that ground they have 1 
ported his re- election and fitting 1 in the houſe as legal. 


The force of the — hy however, reduces ads. to 
the neceſſity of maintaining, that the word expel, Was 


improperly. uſed in Mr. Woolaſton' s caſe ; becauſe, 


as they ſay, he was only turned out of the houſe -in 


| aer to carry an act of parliament into execution. 


What the gentlemen therefore admit upon the caſe 
of Mr. Woolaſton, is ſufficient for our argument. 
Ar the ſame time, we cannot help telling them, that 
their own argument upon that caſe is very far from | 
being juſt or accurate. For in all the expulfions i in 
conſequence of the act of the 4th and 5th of W. 
and M. the houſe treated a members, accepting or 
holding a place, contrary to the prohibition of that 
ſtatute, as an offence which expoſed him to cenſure, 
being as the reſolutions in the latter inſtances termed 
it, a breach of an act of parliament, for which off 
fence. they expelled the member. And, indeed, it 
is impoſſible to ſay, that acting contrary to the act, 
was not an offence in the proper ſenſe of the word, 


becauſe it was not only a breach of a prohibitary ſta- 


tute, but an attempt to elude a falutary law, made 


on purpoſe to ſecure the purity : and independence of 


the houſe of commons. 


Withal, as the gentlemen themſelves anſwered out 
queſtion when applied to the caſe of King William 


* 
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and Queen Mary, in the negative, we do not ee how 
9h can ive a different anſwer M the 1 — ele 


214 


aq effect with the reſolution of 5 ey differs 
from it only in this circumſtance, that the ſtatute has 
no poſitive ſanction at all ennexed to it, whereas the 
f _ reſolution has the ſanction of expulſion annexed. 
| And as the houſe of commons treated. the breach of 
Wo that ſtatute, as an offence meriting expulſion, although 
18 lere was no expreſs ſanction to that purpoſe in the 
If  - Nature, it is clear, every expulſion in conſequence 
of that ſtatute, was of the ſame nature with an ex- 
pulſion Aer the reſolution of 1680: And therefore 
either both rendered incapable, or neither. And 


the gentlemen ſay, Mr. Woolaſton, who. was expel- 
0 led in conſequence of the ſtatute, was not incapa- 
1 citated conſequently, neither would one expelled 

[ under the ſanction of. cher reſolution. * fes Bark 
TY diſabled... | 


We would therefore cd to the hai, 
to re-confider / their own diſtinctions upon what they 
are pleaſed to call an improper uſe of the word expel, 
in the caſe of Mr. Woolaſton. For when they compare 
that caſe with the ſanction of expulſion annexed to 
the reſolution of 1680, they muſt; I think, ſee that 
| the term was juſt as properly uſed in the'one caſe, 
| ns it could have been in the other; and not impro- 
—_ perly in either.” "But when they compare it with the 
| other caſes, which are in every reſpect the ſame with 
Mr. Woolaſton' s, and obſerve that in all of them, 
as in Mr. Woolaſton's, the word expel was uſed, and 
the expulſion founded upon a reſolution implied or 
expreſſed, that the member was guilty of a breach 


of the aft of 5 1 einne conceive what 
ground 
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ground they will find left to argue that the word 
expel, was an expreſſion improper to have been 


uſed in the eaſc of Mr, Ms more 2 in 


any ſtatute. | ; 


For that reafon indeed, we cannot perceive why 

the attempt has been made to treat or Argue upon 
Mr. Woolaſton's caſe, in a ſingular one, when it 
is but one of many in the preciſe ſame circumftan- 
ces, and in which other members were expelled for 
the ſame offence; the houſe of commons having ad- 
Judged it to be an offence in them all, and not in 


one more than another, to be guilty of a breach of that 


act. The only real diſtinction in Mr. Woolaſton's 
caſe is, that after he gave up bis place, he was re- 
elected and fat in parhament ; but that operates in 
this argument no othewiſe than to prove, that every 
other one of the members, expelled as he was for the 


fame offence, and under the like circumſtances, might 


have been re; elected, and fat in the ſame inanner, 
notwithſtanding their expulſion, if they had alſo given 
up their places. Which males Mr. Woolaſton's caſe, 
when confronted with the other caſes of expulſion 


for the breach of the ſame ſtatute, amount to an 


abſolute demonſtration, that capacity was not im- 


plied in expulſion, in the ſenſe and underſtanding of 


that houſe of commons which expelled: REY eos 
and yet ſuffered: him-to fit upon a re- election. | 


It alſo x WE, to . remarked, that it was not till 5 


after the act of the queen, which declared the ſeat of 
any member accepting an office void, and appointed 
a new writ to be iſſued, that the ſhort method 
now practiſed in purſuance of that ſtatute came into 
uſe. For before that, all the members who accepted 


| places contrary to the prohibition of the ſtatute of the 


4th and gth of K. W. and Q. M. (which was the firſt 


5 law that $ det a — by: office, were formally 


expelled, 
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expelled. And yet if the houſe of commons had 
not conſidered the accepting of the office, contrary 
to the prohibition of the ſtatute, or, in breach of the 
act, as it is termed in the ſentences of expulſion, to 
be an offence, and inflicted expulſion as a cenſure for 
the offence, they might then as well as now, have 
fimply ordered a new writ to be iſſued in the room 
of a member, who had accepted ſuch a place as was 
ijncompatible with his continuing a member, where-. 
by his ſeat was neceſſarily become void. | 


But as they did conſider the thing in uhe! Vght 
of an offence; and therefore expelled the members 
acting in ſuch offices, it neceſſarily follows, that all 
thoſe expulſions, and Mr. Woolaſton's among the 
reſt, were as effectual incapacities, as any expulſion 
whatever; if the doctrine of our authors prevail. 
But they have themſelves excepted Mr. Woolaſton's 
caſe, and therefore, with it, they muſt, give up all 
the reſt, as there is no difference between his caſe 
and the others under the ſame ſtatute. And what 
is more, as Mr. Woolaſton was re. elected, which 
fairly brought the queſtion of incapacity into the 

field, his being allawed to ſit, is a judgment of the 
houſe of commons, that his expulſion inferred no 
incapacity: and conſequently that no expulſion did: 
becauſe, from what has been ſaid, it is manifeſt his 
caſe was a common expulſion, and not an accidental, 
improper, or inaccurate uſe of ve; word expel, as the 
1 gentlemen have argued. „ 


19 at 4 


I had rather uſe a a convincing: ant, aN con- 
fident expreſſions, and therefore. J ſhall not, after the 
example of the writer of the Conſiderations, ſay what 
has been laſt offered is unanſwerable and deciſive. 
It is ſubmitted to the judgment of the reader. But 
I own I cannot reconcile together the grounds of 
the reaſoking we have juſt — and the 
f | om Arg 
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doctrine contended for by our opponents, under 
either branch of the queſtion. And am perſuaded 
I ſhall not be thought to have digreſſed from my 
ſubje&, by introducing the conſideration of the re- 
ſolution of 1680, as connected with the act of W. 
and M. into this debate. I now ſhall apy the 
writer of the Conſiderations to the. 


Sixth and laſt claſs or diſcription of men menti- 
oned by him, and alſo taken notice of by the author 


of the Caſe, viz. perſons in execution at the time 


of their election, who, it is ſaid, have ſtood diſabled 
by reſolutions of the houſe of commons, without'au 
act of parliament. | | | 


- The ſhorteſt way to anſwer this . would be 
by deny ing the fact, that perſons under this deſcrip= 
tion do ſtand adjudged by the houſe of commons 
to be incapable of being elected. I do not mean 
to ſay, the houſe of commons never did ſo deter- 
mine. But as in caſes adjudged in that manner, 
they did not intend to make a law of incapacity by 
their reſolution ſingly, but only to determine accor- 
ding to the law, as they | conceived it to be; we 
have their own authority for it, that ſuch determi- 
nations were erroneous, becauſe the lateſt deciſions 
contradict them. And this is but one more. of the 
many inſtances to prove, that if we had no other 
notion of the law of parliament, but that talked of 
by theſe gentlemen, that it conſiſts of the deciſions 
of the houſe of commons, we ſhould really have no 
ſuch law at all, if a law means a fixed and binding 
rule. We ſhould only have a ſet of disjointed, in- 
confiſtent, and contradictory determinations, differing 
as the pragmatical genius of the leading men in parlia- 
ment diſagreed at different times. But it will be uſe- 


ful, and the manner in which both our authors have 
treated 
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treated this. matter, makes it ad, ** 000 * 
deeper into it. | 


The writer of the aut itatibny" the Re | 
caſe of Sir Thomas Shirley, in 1604, in which, he 
ſays, The queſtion, as to the diſability of perſons 
« in execution, was much agitated, but that the curi - 
cc ous reading in thoſe debates, is not exactly appli- 
« cable to the preſent caſe, becauſe the writ of execu- 
c tion, though it iſſued before, was not executed 
4 upon Sir Thomas till after his election.“ He far- 
cher informs us, That during the dependanee of that 
caſe, a bill was brought into the houſe of commons 
for diſabling out- laws, perſons in execution, and re- 
cuſants convict, from being of the parliament; which 
| bill was rejected on the third reading, without one 
| ye: But the reaſon of the rejection, he tells us, was 
chat the houſe of commons then thought that 
* 4. perten "under that deſcription ſhould be allowed 
e to fit;- but that they knew they were ſufficiently | 
< ſecured from ſuch a diſgrace by the law of parlia- 
„ ment; as ir then ſtood; and that they had a right 
„to determine upon that law, and did not chooſe 
to ſubmit their legal powers to be diſeuſſed and 
e decided upon by the other two branches of the 
= legzillature? ——* And that it was; and continued” 
c to be the law of parliament, that perſons actually 
e jn execution were not eligible, appears (our author 
e ſays) from two caſes, which happened a few years 
« after.” One is the caſe of Mr. Gifford, who was 
admitted to have priviledge (17th Feb. 1625) becauſe 
it was found, on examination, that he was not in 
execution till after his election. The other is the 
_ caſe of Mr. Thomas Monk, who having been in exe- 
cution before and at the time of his election, a new 
writ was ordered (24th Feb. 1625) to iſſue in E 
oom, as of a ent incapable of aha. elected. 


IX be 


ä 
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The author of the Caſe alſo cites the caſe of Sir 
Thomas Monk; and he mentions another in 1661, 
of the election for Leinſter, in which it was adjudg- 
ed, that the denying of the poll to Mr. Coningſby, 
who was put in nomination, and did not avoid the 
election, he having been a priſoner in execution for 
debt, and not eligible: And the other two canditates 

were declared duly elected. This author alfo, in a 
note, tells us, The reaſon why a perſon in execu- 
6e tion is not eligible, is obvious, becauſe ſuch an 
© one is not bailable, conſequently he cannot attend 
to difcharge the duty of a repreſentative : whereas 
e a perſon ale on meſne N is n 


„ to bail.” 


I have thrown together the whole of what both 

the gentlemen have ſaid, in order to preſerve the unit 
of the anſwer thereto, and to make the application 
of it the more eaſy. And I do apprehend there can- 
not well be a more inaccurate ſtate of facts, than 
that they have given us, or a more erroneous ſyſtem 
of reaſoning, than they have built upon it. 


F am really aſhamed to repeat what has been ſo 
often faid, as the the fallacy that pervades the whole 
argument of theſe gentlemen, and meets us again 
in the words now quoted, as it does in every para- 
graph when they talk of the right of the houſe to 
determine upon the law of parliament, as if that were 
any proof, that what is determined neceſſarily makes 
the law of parliament: Though nothing can be more 
certain than it is, that if the houſe of commons. were 
now to determine ſome things in a certain way, for 
example, that they have a ſhare in the judicature 
of the laſt reſort, . or that now after two hundred 
years poſſeſſion of the right of the eldeſt ſons of 
Engliſh peers, to be elected into the houſe of com- 


mei they have no ſuch right: Such determinations, - | 
while 
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while they profeſſed, as theſe gintiemen ſpeak; to 
determine upon the law of patliament, would be 
deciſions againſt it and deſtructive of the conſtitution 
of parliament as now modelled, beyond all doubt; 

and fo in other inſtances which have been, and many 
more which might be mentioned. | 


But as to the claſs now before us, and the determi- 
nations concerning it, there is much matter for parti- 
cular obſervations. 


In the firſt place, two things are 1 confounded, 
in their own nature manifeſtly diſtinct. The queſtion 
of diſability or capacity to be elected, and the pri- 
vilege of parliament when choſen. ſuppofing perſons 
in execution were excluded from privilege, it would 
by no means follow in law, nor is there any reaſon of 
the thing for it, that being in execution ſhould be a 
diſability to be elected, or ſhould void the election of 
a fitting member: For the perſon, though in execu- 


tion to-day, may be diſcharged to-morrow on ſatisfy- 


ing the debt, and be as much a freeman as any in the 
kingdom. Upon which principles it was held, even 
in the days when queſtions were made as to ſickneſs 
and other things, about which there is now no queſ- 
tion, that captivity was no objection to an election. 
And ſo it was reſolved (gth November 1605) © That 
Sir Henry Carye, a captive *, elected and returned, 
© ſhould not be el. at ſtand ſtill as a Bur- 
40 gels. „ 

'So in the caſe of Mr. Fitzherbert (35 Ela) Who 
was arreſted two hours after his election, and before 
his indenture was returned to the Sheriff, as the jour- 
nals inform us, There grew two queſtions, 1. Whe- 
ther he was a nur. 2. Admitting he were, yu 


* The journal toes not explain what fort of captivity was | 
here meant. | | 


. whether 
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M0 whether he ought to have privilege ?” And The 
c judgment of the houſe was, that Mr. Fitzherbert 
© was by his election a member thereof, yet he ought 
c not to have privilege i in three reſpects. 1. Becauſe 
c he was taken in execution before the return of the 
« jindenture of his election, &c.” 


There are caſes at this day e by ſvecial 
arurs from privilege. Certain debtors to the crowa * 
have it not; and might in the excepted caſes not on- 
ly be in execution, but might be arreſted on meſne 
proceſs, if the perſonal privilege, (which by the means 
of artificial prorogations is now perpetual) were not 
ſaved, as I believe it generally is by thoſe acts of par- 
Hagan which take away privilege in particular 
caſes; but ſuch a caſe as that would. not infer A 
diſability, | 


The reaſon therefore given by the author of the 
Caſe, in his note, why perſons in execution are not 
eligible, 'and which, I preſume, is his own, becauſe 
I ſee no authority cited for it, viz. That they are 
not bailable, is ſo far from being obvious, as he 
| ſays, that it appears not only to be very inſufficient; - 
but, with all deference to him, 1s hardly intelligt- 
ble. If nor being bailable were a ground of inca- 
pacity to be choſen, as he affirms, much more ought 
it to deſtroy privilege, ſo as neither to ſtay the proceſs 
of execution, or to operate the diſcharge of a member 


upon whom it is executed. Yet I do not find that 


the author inſiſts upon this as parliamentary law; and 
if he did, I am confident it would not be adopted by 
the houſe of commons at this day. But if it were to 
have that eſſect, why ſhould it work an immediate in- 
capacity, or diſability ; ſeeing, as already obſerved, 
being in execution, may not occaſion an unpoſhbility 
for one day to diſcharge the duty of a repreſentative, 
whey | is the only reaſon the author gives for it's being 

| an 
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an incapacity”; and fickneſs, or being an ambaſfador, | 
may lay a member aſide from his attendance, or make 


him abſent for years, and yet neither * theſe create an 
incapacity. 65 


Not attending, hb ts this  diRisicn 1 between 
diſability and want of privilege or chooſing to over- 
look it, the writer of the conſiderations refers us to 
the caſe of Sir Thomas Shirley and Mr. Gifford, as 
caſes in which, as he ſays, the queſtion of diſability 
was agitated, Bu. there is not a word of fuch a queſ- 
tion in either of theſe caſes. Sir Thomas Shirley's 
caſe is moved, at the firſt, expreſsly as a matter of 


privilegg. The entry in the journals (22 March, 


PR in theſe words, This” (referring to an 
immediately preceding motion) © being a motion 


tending to © matter of privilege, was ſeconded with 


% another by Mr. Serjeant Shirley, touching an ar- 
ct reſt made—upon the body of Sir Thomas Shirley, 
c '&c.—and he prayed that the body of the faid Sir 
« Thomas might be freed according to the known a 


« privilege of the houſe,” | 
In conſequence of this motion, a writ, of FUG 


corpus was immediately ordered, as it is exprefſed in 


the journals according to the ancient privilege and cuſ- 
tom. The whole enquiry and proceedings that after- 
werds enſued, which were the longeſt, and the 

ſtrangeſt that ever occurred in any caſe of the kind, 
the unaccountable warfare with the warden of the 
fleet; who would not obey the orders of the houſe ; the 
whole go to the point of privilege, and to the mode 
of making it effectual under the particular circumſtan- 


ceoes of the caſe: a queſtion of nn was never once 


glanced at. 
After a full ſearch into precedents, ws great con- 


ſideration, the queſtion at laſt ſtated in the houſe (16th 
April 1604) were theſe” three. 1. Whether Sir 


©. O__ 
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* Thomas Shirley ſhall have privilege? 2. Whether 
1 preſently, or to be deferred till farther order? 
* 9. Whether we ſhall be petitioners, to his Majeſty, 
«© according to former precedents, for ſome courſe of 
«« ſecuting the debt, and ſaving harmleſs the warden 
« of the fleet? which queſtions being ſeverally put, 
cc were all reſolved in the affirmative.” | 


In conſequence of this, à bill was actually brought | 
in, and paſſed by both houſes, for ſecuring the credi- 
tor's debt, and when, during the obſtinate diſpute with 
the warden of the fleet, a petition was prepared to the 
kihg, to. come and give the royal aſſent to the bill, as 
it is entered in the journals, © it was not thought fit to 
cc proceed in that manner, being, as was conceived, 
« ſome impeachment to the privilege of the houſe.” 
It appears they were determined, to aſſert and make 
effectual the privilege of parliament, by their own 
authority, in oppoſition to the old precedents, of 
which there are many, of particular acts of parliament 
for delivering members, and even the ſervants of mem- 
bers from cuſtody. Sir Thomas Shirley was at length 
brought out of the fleet by the ſerjeant with the mace, 
and a ſecond bill was paſſed for indemnifying the war- 
den, the firſt having been found faulty : and the per- 
ſons concerned in making the arreſt, were pronithed by 
the houſe for breach of privilege. 


From this detail the reader will judge. whether it 


be true that the writer of the eonſiderations ſays, 
A that the queſtion of diſability was agitated in this 


caſe”—or if, as we ſet out with ſaying, it was ſimply 
a queſtion of privilege; and for the faithfulneſs of the 
extract we refer to the journals themſelves, 


'The other caſe of Mr, Gifford was-a ſhort one, but 
clearly alſo a queſtion of privilege only, and not of dil. 
ability, The firſt motion was, that he might be ſent 


for to attend his ſeryice in the houſe ; and the doubt 
Vor. III. | | X - a3. 


Attn les ee - ws a — 


„ 


as to his being entitled to privilege, aroſe upon the 
ſame ground on which privilege had been denied 
to Mr. Fitzherbert in the caſe above referred to in 35th 
Eliz. viz. That he had been in execution before the re- 


turn of his election. But on examination, it appear- 


ed, that the indenture was, by a mĩſtake of the return- 


ing officer (who imagined it muſt be of the date of 


the next county court,) dated after the writ of execu- 
tion had been executed, but that the election itſelf was 
on a day before, which ought therefore to have been 


the date of the return. The indenture of return was 
ordered to be amended in it's date, and after the amend- 
ment was made, it was refolved, * That Mr. Gifford 


had privilege, and to be delivered out of execution,” 
and a writ of habeas corpus was accordingly ordered 
for that purpoſe. This is the other caſe, in which the 
writer of the conſiderations ſays, the 4s of diſa- 


| bility was agitated. 


Theſe two caſes therefore, inſtead of proving (which 


is the purpoſe they are produced for,) that being m 
execution was in thoſe days held an incapacity to be 


elected, only prove that privilege and capacity did not 
always go hand in hand, and that they ought to be diſ- 
tinguiſhed : for proving which, we had no need to 
go ſo far back; for in the very Middleſex election, we 
ſaw that there was an execution, to which privilege did 
not extend, yet nobody attempted to move for a new 
"writ upon account of the execution as a diſability, even 
after the record, on which the execution proceeded, was 
called for, and was lying oy: the table of the houſe 
of commons. 


But, ſecondly, the writer of the Coobderations ſeems 
exceedingly to have miſtaken the tendency of his own 


argument to prove, that being in execution was a diſ- 
- ability at the time of Sir Thomas Shirley*s Caſe, when 


ke informs us, that during the dependance of that caſe, 
A bill was * into the houſe of commons for diſ- 
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abling perſons in executions, outlaws, and recuſants 
convict, to be of the parliament. For that bill, from 


the very title of it, could not be a declaratory law, 


like the bye clauſe put into the ſtatute to enact penal- 


ties for preventing minors being choſen, or pretending 
to fit in parliament; and being a bill to diſable thoſe 


perſons, it of itſelf, proves that they were not at 
that time under a diſability, and that it required an 
act of parliament to diſable them; ſo that the writer's 
proof only diſproves his argument. 


As to the reaſon the writer of the Conſiderations 
gives out of his own head (for there is not a ſyllable of 
it in the journals) why the bill was una voce rejected, viz. 
ce That the houſe knew they were ſufficiently ſecured 
ce from the diſgrace of ſuch members by the law of 
« parliament ;” being a reaſon ſpun out of his brain, 
as ſpiders do cobwebs out of their bowels, it is juſt of 
ſuch a flimſy contexture. The houſe, indeed, knew 
that recuſants-convict were ſufficiently diſabled by 
the ſtatute of Elizabeth, of which we ſometime ago 
put this writer in mind, becauſe it appeared he had for- 
got it. But the houſe knew too, that outlawry in cĩ- 
vil actions, and Mg execution, On no diſabili- 


| ties. 


They knew this from their own journals, notwith- 
ſtanding our author's aſſertion. So much we learn 


from the famous caſe of Sir Francis Goodwin, in 


which the great conteſt was between James the firſt, 


and the houſe, about their juriſdiftion ; the account 


of which, fills up ſo great a part of the performances 


of the author of the Caſe: for we ſee outlawry was 
_ thrown out as one of the Objections againſt Sir Francis; 


and the anſwer made to it is, that notwithſtanding 


the two outlawrys againſt Sir Francis, which were 


* both in Queen Elizabeth's reign, (i. e. long before 
* Sir Thomas Shirley's caſe) he had been choſen, admit- 
* ed,/a ſerved as a member of the houſe, in the ſeveral 
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* parliaments holden 39th and 43rd Elizabeth. And 


many precedents were referred to on that occaſion, 


not only of members who were outlawed, and yet had 


been allowed to have privilege“, but of perſons who 
had been choſen and admitted to ſerve, though under 


outlawrys, particularly one Mr. John Killigrew, who 
had fifty-two outlawrys returned againſt him, and yet 
was admitted to ſerve in the houſe; and Sir William 
Harcourt, who was found to be eighteen times outlawed, 
and yet was admitted to ſerve. 


Theſe caſes are ſufficient to ſhow, that the bt PR 
aſſigned by the writer of the Conſiderations for rejecting 
the bill for diſabling outlaws, is not true. For from 
thoſe caſes, the houſe could not but know, that they 
were not ſecure from the diſgrace of outlaws ſitting by 
the law of parliament ; and that the law continued to 


be fo after Sir Thomas Shirley's caſe, is proved by the 
caſe of Ferdinando Huddleſton, knight of the ſhire 


for Cumberland, in which it was refolved (28 May 
1624) © that his being outlawed 1 not to Prejudice 
ec his election.“ 


The reaſon is equally falſe with regard to perſons i in | 


execution ; for the houſe muſt not only have known 
that the objection co them was not near ſo ſtrong as a- 
gainſt perſons outlawed ; but they had further an ex- 
preſs general reſolution of the houſe as far back as 
1585, which we had occaſion formerly to cite * that 
perſons in execution,“ and thoſe viſited with fick. 
« neſs ſhould not be removed,” which was tantamount 
to reſolving that they were not incapable to be choſen, 
becauſe if they had, they mwll alſo have been incapa- 


ble to fit; but it is clearly proved by that old reſolu- 
tion, that the houſe did not know (as the writer of the 


Conſiderations ſays they did) that they were ſufficient- 
ly ſecured by the law of parliament from "the diſgrace 


in the if, 734 and "m5 of Queen Elizabeth's reign. 
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of perſons in executions fitting in the houſe ; becauſe 
it proves that they not only did fit, but were ſecured 
in their ſeats by the reſolution*. And the caſe of Mr. 
Fitzherbert above referred to in the 35 Eliz. ftill more 
directly proved by the queſtion ſtated and decided in 


that caſe, that the being in execution did not diſable 


to ſit, or continue a member of the houſe, though he 
was not allowed to have privilege, 


The fact therefere is, that the houſe knew TORE 
the bill that was brought in during the dependance of 
Sir Thomas Shirley's caſe was rejected, that the law 


ſtood juſt the contrary of what the writer of the con- 


ſiderations has aſſerted the houſe then knew to be the 


law of parliament. The better reaſon therefore to be 


aſſigned for daſhing the bill, muſt have been, that they 
had no mind to alter the law, eſpecially by an occa- 
ſional bill, which tended to propane. a caſe actually 
depending. 


Thirdly, If it . Shs from a has FIN pick 


as it certainly is, that it was not even what the writer 
of the conſiderations calls the law of parliament, at 


the time of Sir Thomas Shirley's caſe, (which is the 
only one he cites before Mr. Gifford's, in 1605, (that 


perſons in execution were incapable of being choſen ;- 


it muſt alſo be pretty clear, that neither Mr. Gifford's 
caſe, nor any other ſubfequent to to Sir Thomas Shir- 
ley's, can prove that what had not been the law, conti- 


nued, as the writer fays 1 it did, to be the law. But the 
_ contrary af his aſſertion is alſo demonſtrated by a di- 


rect authority. For in 12 Jac. Sir William Bampfield, 


* This reſolution alſs proves, that the rgaſon of the ineligibi- 

lity of perſons in execution, given by the author of the Caſe, 
| (that not being bailable, they are not able to diſcharge the duty 
of a repreſentative,) is not a good reaſon, as indeed we have 
already ſhown it to be ſo very inadequate, that it ar proves the 
law is not ſo. 
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who ſtood committed by the Lord Chancellor for 2 
contempt, (which is to all intents and purpoſes of the 


ſame effect as an execution, and is not bailable,) before 


his election, was not only allowed to be well choſen 
but was allowed to have privilege, and was n 
by order of the houſe. 


Whatever, therefore, may have appeared to the wri- 
ter of the conſiderations, we are perſuaded it will not, 
after what has been obſerved upon Mr. Gifford's caſe, 


to any other perſon appear from thence, as our author 


ſays it does, that the law of parliament either then was, 
or continued to be as he ſtates, that perſons in execu- 
tion were not eligible, as to which. there was, as we 
have ſeen in that caſe, no queſtion, 


After ſuch a ſubſtraction from the gentlemen” s aus 


1 we muſt give them credit for the caſe of Sir 
Thomas Monk, who was certainly deprived of his ſeat · 


But upon what principles this was done we know not, 


for all that the journals contain, is barely © that upon 


cc the information in the houſe, that Sir Thomas was 
« jn execution before and at the time of his election, 
& a writ was ordered. to iſſue for a new HERR 1n his 
4 room.“ þ . 


It is alſo true, that hi caſe of Leinkter. i in 1661, 


ſtands as ſtated by the author of the caſe, that it 1 


there adjudged that it did not void the election, that the 
poll had been denied to the candidate who was in execu- 
tion at the time thereof, and the other two candidates 


were declared duly elected “. 4 a. 


* wi cannot help however nw on . getermihution, 


deat it juſtified a liberty taken by the returning oſſicer, which the 


houſe has, on other occaſions ſeverely animadverted upon. In 
18 Jac. I. when the ſheriff took upon him to return Sir Thomas 


Bowman, knight of the ſhire for the * of n although 
; e un 
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As to the point in queſtion in thoſe caſes, the deter- 
minations only prove the fluctuation of the deciſions in 
the houſe of commons; but they are far from ſupport- 
ing the pofition of the writer of the conſiderations, 
that perſons in execution, who, as we have ſeen, were 
not before the caſe of Sir Thomas Monk, diſabled by 
any law, or by any reſolution, but on the contrary, 
were held by many determinations to be capa- 
ble of being elected, do now ſtand diſabled by reſo- 
lutions of the houſe of commons: For the later deter- 
minations, as has been faid, directly contradict the poſi- | 


tion, 


Here we can by no means praiſe the candour of ei- 
ther of our authors. The writer of the confiderations 
ſtops at Sir Thomas Monks caſe in 1625; and the au- 
thor of the caſe comes no farther down than the caſe 
of Leinſter in 1661. Yet they both muſt have known 
that there were later caſes on the point in the journals; 
and concealing them was only an unfair attempt to 
miſguide thoſe. who do not read the journals, which is 
a ſort of conduct that cannot ſerve any cauſe. We 
ſhall ſtate how the fact ſtands upon the journals. 


Sir George Haſtings had a majority of votes, on pretence that 
Sir George was incapable to be elected, by virtue of the old Sta- 
tutes of Hen. V. and Hen. VI. as not being a reſiant in the coun- 
ty, the language in the houſe was, the Sheriff is judge of the 
% number of voices, but not of ability or diſability; ergo his re- 
„% turn naught.” And the ſheriff and under ſheriff were ſent 
for as delinquents, and (cenſured as great offenders to the houſe 
and the ſtate, although they had the pretence of an act of par. 

liament to warrant what they had done. So tender was the houſe 
at that time of ſuffering objeRions of diſabilicy to be ſubject to 
the cognizance of a returning officer, under colour of his judici- 
al quality being excerciſed ſo as to abſorb his miniſterial charac- 
ter, which is the chief part of the duty of a returning Officer. 
There were, doubtleſs, reaſons, why the returning Officer, in the 
. caſe of Leinſter was juſtified, inſtead of being puniſhed for a ſimi. 
lar conduct, by the reſtoration parliament, where the influence of 


the court prevailed. 
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In the 2d of W. and M. 1689-90, Mr. Montague 
was choſen for the borough of Stockbridge when he 
was 1n execution; and 25th March, 1690, a petition 
was preſented for him to the houſe, ſtating that fact, 


and ſtating © that by law, and notwithſtanding ſuch 


«© his execution, he was a perſon eligible to ſerve in 
«© parliament, and was ſo elected.“ And therefore pray- 
ing that his privilege of pariament might be allow'- 
ed. : . | 

On this occaſion there was a full ſearch by a com- 


mittee into all the caſes, and a report made upon the 


5th May, containing the whole precedents, down front 
the caſe of the Speaker Thorpe, who was executed in 


the reign of henry VI. And it appeared there were 


two caſes later than that of Leinſter, in 1661, viz. Sir 


John Prettyman' 5, in 1675, and Sir Robert Holt's in 


1676. Et, 
Sir John Prettyman was detained a priſoner in the. 
King's Bench on an execution, and he was by order of 
the houſe, delivered out of the cuſtody of the Marſhal, 
to attend the ſervice of the houſe. And it is clear from 
the proceedings, thatthe arreſtwas not a breach of privi- 


lege ; for there is notice taken of it as a breach of pri- 
velege, or any en 5 N of, or a ere on 


| that account. 


In Sir Robert Holt 8 Be: it is . ſtated, that 


bd was taken in execution out of privilege : and alſo 


that Sir Robert was under an outlawry. No queſtion 
of diſability is ſtirred ; but on thoſe grounds the com- 
mittee denied Sir Robert privilege, which was agreca- 
ble to ancient precedents. The houſe, however, upon 
the report, diſagreed with the committee, and it was re- 
folved, © that Sir Robert had the privilege of the houſe 
« and that he ſhould be delivered out of the cuſtody 


of the warden of the fleet. In theſe two caſes 


therefore 


, : 
therefore, the houſe went back to the old law and the old 


determinations, before the caſe of Sir Thomas Monk 
and that of Leinſter, 


The conſideration of the report in Mr, Montague” 5 
caſe, was put off ſeveral times, and I cannot find in the 
Journals that the houſe ever came to any determination 
upon it. But I ſee it ſtated in ſome other books, that 
he was diſcharged of his impriſonment, and Bohun's 
debates are referred to as an authority, Certain it is, 
Mr. Montague died member of parliament for Stock- 
bridge, under the very election, by which he was cho- 
ſen when in execution. For it appears from the jour- 
nals that in the next ſeſſion of parliament, upon the 
26th, May 1691, above a year after the report upon 
his petition, that a new writ was iffued for the choice 

of a member in his room, upon his death, | 


This may for aught I know, be the laſt inſtance in 
the journals in which the queſtion occurred, except the 
caſe of Mr. Aſgill, in 1707, who was priſoner in execu- 
tion committed during the prorogation of the laſt En- 
gliſh parliament, before the firſt meeting of the Britiſh 
houſe of commons upon the union taking effect. He 
applied to the houſe for privilege, and it was petitioned 
againſt by the creditors at whoſe ſuit he was in execu- 
tion; and upon a report by a committee which was ap- 
pointed to ſearch for precedents, it was reſolved, that 
Mr. Aſgill ought to have privilege, and he was deliver- 
ed from cuſtody, by ſending the Serjeant at arms with 
the mace to bring him to the fervice of the houſe, from 

which he was ſoon after expelled for writing that 
ſtrange book of his. | 


I now leave it to our authors, who have carefully 
concealed theſe later caſes, to reconcile with them 
their poſition, that. perſons in execution, are at this 
day, ineligible by reſolutions of the houſe of com. 
Mons. I believe the contrary is not ſo much as a mat- 

| ter 
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ter of doubt, and that no returning officer in che 
kingdom would be found hardy enough, on that 
ground, to follow the example of the returning offi- 
cer in the caſe of Leinſter, 


This finiſhes the 15ſt of clades, given by 95 weider 
of the Confiderations, of perſons who are declared 
by reſolutions of the houſe of commons to be ineligi- 
ble. To thoſe he ſays, he © chooſes to confine him- 
ee ſelf, though farther arguments might be drawn in 
ce confirmation of his dectrine, if it was neceſſary, 
ic from the inſtances of the attorney general, perſons 
4 qutlawed and recuſants-convict; and alſo, from the 
« entries upon a queſtion, Whether the heirs appa- 
c rent of peers might continue to ſit, as to whom the 

«© houſe of commons, without aſking for an act of 
« parliament, determined the law to be that they 
„ might.“ He farther acquaints us, that, to theſe, 
& fix heads of diſability, he confines himſelf, becauſe 
« with reſpect to theſe, che argument, to bim, n 
« clear, deciſive and unanfwerable.” et 


8 a 


The argument of this writer may. very esch i Ws : 
many beſide himſelf, appear clear, deciſive and un- 
anſwerable. But to me, if I can at all underſtand it, 
it is ſo clearly fallacious in the very conſtruction of 
it, and fo fully anſwered by the very proofs he has 
brought in ſupport of it, that I imagine I ſhall not be 
fingular in thinking it would have been very neceſſary 
for him (notwithſtanding the diſpenſation he has taken 
to himſelf,) to have brought farther arguments, and 
better ones too, if he could have found 1 other caſe 
that furniſhed them. 


— 


What has been ſaid will, 1 1 ſatisfy a reaſon- 
able reader, that the caſes of outlaws and recuſants- 
convict, of neither of which he ſeems to have known 
too much, were not a quarter from whieh he could 


The 


have drawn auxiliary arguments. 
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IT) he caſe of the attorney general, which the writer 
of the Conſiderations declines to argue from, I will 
mention, that it may add all the weight it can to his 
_ claſſes; For I think it is the likeſt to a diſability, by 
a mere reſolution -of the houſe of commons, of any I 
have met with. And ſo lord Coke expreſſes it, by 
ſpecial order, (ſays he) of the houſe of commons, 
“ the attorney general is not eligible to be a member 
ec of the houſe of commons.” But at the ſame time, 
to do juſtice to this caſe and to the law of parliament, 
as now clearly underſtood and ſettled, that the attor- 
ney general is capable of fitting in the houſe of com- 
mons, it is fit to underſtand how the ſpecial order 
which excluded him happened to be made, and what 
effect it had: Which will ſomewhat elucidate the no- 
tions theſe gentlemen -would give us as to the law of 


parliament. 


The queſtion. as to the attdrney general, was firſt 
ſtirred in parliament, 4to Jac. before which time, as 
appears from the Journals, the attorney general had 
always been in the houſe of lords as one of the atten- 
dants called by writ. The queſtion aroſe upon occa- 
ſion of Sir Henry Hubbard, a member of that parlia- 
ment, having been appointed attorney general when 
parliament was not firting. Sir Henry Hubbard is 
one of thoſe mentioned in the note referred to by the 
author of the Caſe, page 30, which, at the opening 
of the ſeſſion, (19th, November 1606) © the ſpeaker 
ee produced aſſent to him by commandment from the 
4 Lord Chancellor, containing the names of certain 
&© members of the houſe, diſpoſed and employed by 
his majeſty, ſince the laſt ſeſſion, in ſpecial ſervices ; 
« with direction to know the pleaſure of the houſe, 
<« whether the ſame members were to be continued, 


tc or their places ſupplied with others,” Me + 
: Wl Ft Ts All 
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All the caſes having been referred to the Committee 


of privileges, their report (22d November) is in theſe 


words, « Touching Sir Henry Hubbard advanced by 
© his Majeſty to the place of attorney general, it was 


remembered that in 8vo. Eliz, Mr. Onſlow, ſoli- 


& citor, being called by writ into the higher houſe, 
«© was afterwards choſen ſpeaker by this houſe : Mr. 
« Jefferies alſo, the queen's ſerjeant, was demanded 
« by this houſe to do ſervice here. Many precedents. 
« of the king's ſerjeant and ſolicitor z. none for * 


& attorney, /ed eadam ratio. 


The proceedings in the houſe are entered in dhe 
Journal as follows. | 


« Touching Mr. Anornzy, it was much diſputed 
* what ſhould be the queſtion ; at laft the e 
« agrecd and ſo made.“ 


O. Whether he ſhould be recalled, tinting 
© that he was already called by writ of attendance i Wh 
& tothe higher houſe, as the houſe conceived he was.” 


„ Upon this queſtion, the houſe was not ſatisfied, 
ce but would have 1 it made, whether a new choice.“ 


The houſe. upon this grew to diviſion, and by 
& diviſion to confuſion, for they were not numbered, 
nor one part well underſtanding another, they ſettled 
„ again, and made a new.queſtion, viz. .,': |. - 


« Q. Whether a queſtion ſhould be made of it; 


« and by voice over-ruled that no queſtion ſhould be 


«© made of it, but the matter ſhould reſt; ang lo was. 


4 Underſtood and left at that time.“ 0 3 


The next day the houſe met, the following. is the 
firſt entry in the Journal. Mr, Attorney came in 
« of himſelf, and continued by connivance without 
1 farther order.“ 


This 


1 


This | is the firſt chapter of the law of parliament 
as to the attorney General: A law made by the confu- 
ſion of a houſe of commons; by a diviſion that could 
not be numbered, one part of the houſe not under- 
ſtanding another; by a determination that no queſtion 
ſhould be made; and laſtly by the attorney general's 
coming in of himſelf, and fitting by connivance. 


From this ftrange ſtory, all that I can collect 1 is, 
that as the attorney general had uſually been called by 
writ into the houſe of lords, as one of the attendance 
of that houſe, this circumſtance was the only tangible 
objection to his ſitting in the houſe of commons, and 
the only thing which diſtinguiſhed his cafe from that 
of any other ſervantof the crown: the houſe concety- 
ing, (as it ſaid) that Sir Henry Hubbard their mem- 
ber, who had been appointed to the office of attorney 
| general i in the interval of the ſeſſions, was already called 
by writ of attendance into the higher houſe. 


The queſtion ſeems to have taken its riſe from the 
proceedings on former occaſions, with regard to the ſo- 
citor general and king's ſerjeant, as to whom the fact as 
upon the journals was this : that in two inſtances, viz, 
thoſe of Mr. Onſlow, ia 8vo Eliz. and Mr. Popham 
in 23 Eliz. they being members of the houſe of com- 
mons, when appointed Sollicitors, were re-demanded 
from the Lords, notwithſtanding the writ of attendance 
calling them in to the upper houſe, and were both re- 
ſtored, as it is expreſsly ſaid in the two different caſes, 
becauſe the houſe of commons had the firſt poſſeſſion 
of them; and both theſe gentlemen are choſen ſpeak- 
ers, upon their return from the houſe of lords. | 


As to the Crown ſerjeant, the caſe of Mr. Geffrey 
occurr'd in 18 Eliz. (6th Feb. 157 5) in which it was 
ce concluded that according to old precedents, he might 
cc have voice as a member of the houſe notwichſtand- 


- ing 
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ic ing his attendance in the higher houſe as one of the 
6 queen's ſerjeants, where he had no voice.“ 

„ | e LIT Sir 
* The caſe of Mr. Onſlow, referred to in the above report, 
was this: Mr, Onſlow, being a member of the lower houſe, was, 


upon a prorogation of parliament made ſolicitor general; and 


when the parliament met again, immediately after the Queen's 
commiſſion was read in the houſe of lords, intimating her Ma- 
jeſty's licence to proceed to the election of a ſpeaker, It was moy- 
ed” (as the entry ſtands in the journal) by Mr, Comptroller for 
the Wake that for that Mr. Onſlow, ſolicitor-general, was a 
_ & member of the lower houſe, he might be reſtored to join in 
& their election, and upon conſultation had among the lords, 
« Mr. Onflow was ſent down with the queen's ſerjeant and Mr. 
« attorney general, to ſhow for himſelf why he ſhould not be a 
** member of this houſe, who alledging many weighty reaſons, 
44 as well for his office of Solicitor, as for his writ of attendance _ 
“in the upper houſe, was nevertheleſs adjudged to be a member 
* of this houſe.” The election of ſpeaker having then proceede | 
ed, Mr. Onſlow was choſen, ' 


The other inſtance of the like ſort referred to in 2 23 Elie, in 
the caſe of Mr. Popham, was thus, as entered in the journals. 


There being a vacancy of the chair, when the commons were 
about to proceed to the election of a ſpeaker, Mr. Treaſurer 


declared to the houſe, that he and others had ſeen a member of 
their houſe, in the Warn houſe, when the houſe had been there 
to receive the queen's anſwer of licence to chooſe a ſpeaker, and 
the houſe, before proceeding to the election, ſent meſſengers to 
the lords to demand the reſtitution of Mr. Popham, ſolicitor- 
general, and citizen for Briſtol. They received for anſwer from 

the lords, © that their Lordſhips had reſolved he ſhould be ſent 

« down, the rather becauſe he was a member of this houſe, and 

«« this houſe poſſeſſed of him before he was ſolicitor, or had any 

iy place of attendance in the higher houſe”—And Mr. Popham 

being reſtored accordingly, he was choſen ſpeaker. 


There is another caſe related from, D'Ewe's journal, in the 
_ parliament of 28 Eliz. (of which there are no journals printed) 
of Mr, Egerton, folicitor-general, who was choſen burgeſs for 
Reading, after he had been commanded by writ to attend i in the 
upper houſe, and had attended there three days. The com- 
mons demanded, that he might be diſmiſſed from farther attend- 
ance there, and come into their Boat. But upon conſultation, 
5 and 
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Sir Henry Hubbard the attorney-general having 
ſat by connivance, in the manner above mentioned, in 
the parliament 4to Jac. the queſtion was again' brought 
into debate in the parliament, 12mo Jac. and it ſeems 
then to have been made a party queſtion with the court, 
For the houſe loſing fight of all principles, did not 
even pretend to go upon the only ground pointed out 
by the debate in the former parliament, and by the pre- 
cedents then referred to as to the ſolicitor-general, 
namely, the attorney-general's being an attendant of the 
houſe of lords, called thither by writ : but they ſtrayed 
into objections taken from his office and ſituation as a 
ſervant of the crown; although in that reſpect the at- 
torney- general ſtood upon the ſame footing as the 
King's other ſervants, particularly with the Solicitor- 
General, whoſe office was in the debate, not improperly 
called a limb of the attorney-general's : They talked 
of there being no precedent for the choice of an attor- 
ney, as if it required a precedent for any man to be cho- 
ſen of common right, when under no legal diſability : 


They uy of privy councellors not having antientiy 
| been 


and defence made by himſelf, the lords retained him and the 
main reaſon is mentioned to have been, becauſe they were firſt 


poſſeſſed of him. 


The reſolution as to the ſerjeant, in 18 Eliz. (16 Febr. 1575) 
is in theſe words On ſundry motions had, it is concluded by 
4 this houſe, that according unto the old precedents of this 
* houſe, Mr. Serjeant Geffrey being one of the knights return. 
ed for Suffex, many have voice or give his at tendance in this 
4% houſe as a member of the {ame notwithſtanding his attend- 
dance in the higher houſe as one of the queen's ſerjeants for 
* his council th re as the place where he 1 no voice, indeed 


5 nor is any member of the ſame.” 


Theſe c:ſes illutrate what was ſaid in a a part as to the 
diſtinction between compatibility of fituation, and capacity of 
fate, To ſhow that there may be an incompatibility from fitu. 
ation, of fitting in the houſe of commons, when there 1 is no in- 


capacity in the e ſcale to o be elected. 
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dere choſen diſabbiliry : though it was admitted, they 


had then got ſuch a continuance, that they muſt re- 
main: And after ranging over ſuch wild ground as 
that, perplexed as ſome of the members expreſſed 
5 themſelves in reſpect of the conſequence, in reſpect 
« of the privileges of the houſe, and ſatisfaction of his 
« majeſty ; they came at laſt to a ſtrange, illegal, and 
unparliamentary compromiſe, rather than a determina- 


tion, “ reſolving, that the attorney- general ſhould, for 


that parliament, remain of the houſe,” And © that no 


* atrorney-general ſhould, after that parliament ſerve 
as a member of the houſe.” 


Such a determination, if it can be called one, was 
the child of mere caprice. For if the attorney- gene- 
ral was really incapable of being elected or ſitting the 
houſe had no more right to retain him for that parlia- 
ment, than they had to call into the houſe any perſon 
who was not choſen a member: and if he was not diſ- 
abled, they had no right to reſolve, that he ſhould be 
excluded from any parliament. Such an attempt to 
mutilate the houſe is well cenſured in the firm expreſ- 
fion of a member in one of the debates upon the ſub- 
jet, who ſaid, © he would rather part with a joint 
* of his hand, than loſe any part of that politick 
* body whereof he was a member.” But to pretend 
to exclude him from a future parliament, was only 
heightening the abſurdity of the proceeding, as it 


has not at any rate, in their power to bind a future 


houſe of commons by any ſuch reſolution, | 


Thus, however, the buſineſs ended at that time ; 
and in the parliament 18 Jac. it was reported from the 
committee of elections as follows; (7th Feb. 1620) 
* for the attorney-general, now in the lords houſe, be- 
** 6auſe 1 his majeſty's men an order laſt meet- 


ing 
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« ing againſt any attorney-general being after of this 5 

e houſe, thought fit a new writ,” And upon this re- 

port, it was in the houſe reſolved, (8th Feb.) © that 

the order the laſt meeting in parliament, concerning 

<« the not ſerving the attorney-general in this houle 
ce ſhall ſtand,” Then i is added © A new writ. 


In the next reign, when the firſt parliament of 
Charles I. met, there is the following entry, (gth Feb. 
1625) © Mr. ſpeaker moveth, that Mr. Attorney-Gene · 
« ral, returned for Grinſtead, and mentioneth the or- 


« der 12th Jac. 


cc The order to be brought aa 1 to-morrow 
© morning, and then ordered to be taken forward in 


6c houſe, * 


And oth Feb. there is this mort entry A new 

4 writ for choice of another burgeſs for the borough of 
« Eaſt-Ginſtead, in the room of Sir Robert Heath his 
te majeſty's attorney general, N to the 2 


« dent of 13th Jac.' 


The very reaſon for which the writer of the conſi- 
derations gave a go- bye to this caſe of the attorney- ge- 
ral, at the inſtant, he was inliſting i it into his ſervice in the 
dark, made it proper for us to ſtate it fully: and it is no 
wonder he choſe to avoid the particulars of the caſe, 
as it is fo very notable a ſample of the law of parlia- 
ment, in his notion of it that the caſe furniſhes, 


Every body knows, that notwithſtanding, the reſolu- 
tion- incapacity laid upon the attorney general, or the 
ſpecial order by which that office was excluded the 
| houſe of commons in futuro, at the very fame time the 

perſon who held it, was allowed to fit de præſenti, it is 
now, and has for a century paſt been the law of parlia- 
ment, now confirmed by conſtant poſſeſſion, and be- 
come part of the conſtitution of the houſe of come 
mons, that the —— may ſit in it. And the 

8 III. | - importance 
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importance of having that great officer of the crown 
there, which was probably never more felt than in 

Charles the I's parliament, which turned him out in 

compliance with the ſpecial order of 12 Jac. is now fo 

well underſtood, that we hear no more of a writ of 

" attendance to call him into the upper houſe, nor has 
any queſtion been: n as to his , lince the 

' reſtoration. 


With regard to the caſe of” kei apparent of peers, 
which is alſo mentioned in a fide-way, by the writer 
of the conſiderations, it was no wonder, that a queſtion 
was made of it when the firſt inſtance occured, upon 
the occaſion of a younger ſon of a noble family, then a 
member of the houſe of commons, becoming, by the 

death of his elder 7 the heir apparent of the 
erage, as before that time, no eldeſt ſon of a peer had 
py choſen a member of parliament ; which if not a 
tacit law of incapacity, was at leaſt, a reaſonable e 
of doubt. But the queſtion having been once dete 
mined, in che caſe. of a ſon of the houſe of Bedford, 
and uhe determination not many years after repeated up- 
on a like inſtance occurring in the ſame family, under 
the very ſame circumſtances, there it reſted; and by 
a conſtant poſitive poſſeſſion for above 200 years, it has 
become the undaubted law of parliament, that the el- 
deſt ſon of a peer of * 1 be of the houſe of 


N Commons. bo ; i I 


By 5 he determination. at the firſt, was not without i it's 
gal ground, however good reaſon there was to doubt 
from the non uſe of the right, which very naturally 
. created a preſumption of law againſt it; for it has 
been held by the lawyers; that © whoſoever is not a lord 
of parliament, and of the lords houſe, is of the 
e houſe of commons, either by repreſentation, partly | 
- 5 co-augmentative, and partly repreſentative.” That 
doctrine was recozgnized in the debate upon the queſ- 
9 ga „„ | * tion 
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tion as to the attorney- general, in which it was affirmed 
| thatevery man is either in the houſe of lords, or in the 
houſe of commons. 


* 


The author of the caſe has added to tha liſt of his 
friend, the writer of the conſiderations, the judges, as 
a claſs of perſons not. eligible by reſolutions of the 
houſe of commons. But he might almoſt as well have 
mentioned biſhop's. For nobody is ignorant that it is 


of the very being and conſtitution of parliament, and 


conſequently, that it is part of the moſt fundamental 
1aw of parliament, that the twelve judges of England 
ſit in the upper houſe, as aſſiſtants to the lords in their 
judicature, all writs of error being to be tried in the 
higher houſe of parliament. And the judges are not 
like the attorney and ſolicitor-general and the ſerjeants 
and other attendants, who may be called by writ to at- 
tend, but may be diſpenſed with. The judges muſt 
have their writ, and muſt be in the houſe of lords, where 
they neceſſarily have their places on the wool-ſacks, to 
give their opinion in matters of law when called upon, 
and to examine petitions and prepare bills, as much as 
the lord chancellor, or lord keeper of the great ſeal 
muſt be there to aſſiſt as ſpeaker of the out” though 
he ſhould happen not to be a peer. Jo" 


But it is only the twelve judges of the courts in 

Weſtminſter-hall that have places in the houſe of 
lords; and therefore all other judges of the courts of 
civil law, and the chancellor of the Duchy, who by 
office do not belong to the houſe of lords, may be, 
and uſually are, in the houſe of commons. And fince 
the union, it required a ſpecial act of parliament to in- 
capacitate the judges of the ſupreme courts in Scotland 
to be elected members of the houſe of commons, be- 
cauſe they were not officially, or by writ, called to at- 
tend as aſſiſt ants in the houſe of 15 and had t no 

Pw theve,” | 
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The author of the caſe therefore might, * equal | 
reaſon have produced from the journals, an order for a 
new writ, in room of one called up to the higher houſe 
as a peer, to prove that peers cannot fit in the houſe of 


commons, as he cites orders of the like ſort, as to per- 
ſons. appointed judges, to prove that they are not eligi- 


ble only by reſolutions of the houſe of commons. 


The author of the caſe, however, totally miſtakes 
the real meaning of the two entries he extracts from 
the journals, as to judges, the firſt of which he does 
not cite fully, and conſequently not fairly. 28th June, 
1604, Sir Edward Hobbes bolts out a doubt to be re- 
ſolved “ whether if a member of this houſe be 
* called to the place of a judge, or other attendance 
« above during the time of parliament, he ought to 
ce have place in the higher houſe,” or, (which words 


our author omits)* fit — during the ſame parliament.“ 


The meaning of which, as I conceive, was not, whether 


it was compatible for one of the judges to ſit in the 
Houſe of commons, but whether the houſe could re- 
turn a member they were in actual poſſeſſion of, and 
keep him from being called up by writ to aſſiſt as a 


| Judge in the other houſe, the very ſame queſtion, which 


was, in ſome degree tried with regard to members of 
the houſe of commons appointed to the office of ſoli- 
eitor-general, in the inſtances which have been men- 
tioned, when the perſon being antecedently a membet, 


Was reclaimed from the lords by the commons. 


So in the entry from the journals, cited by ah au- 
thor of the cafe, of two members, one appointed chief 
baron, and the other a king's ſerjeant, the queſtion ſtat- 
if the houſe ſhould recal their 
own members?“ and it was reſolved in the negative. 
The reaſon was very obvious; for though a ſolicitor 


general, whoſe office did not neceſſarily make him an at- 


* and did not at all make him an aſſiſtant in the 
houſe 


+> 


; K 

houſe of lords, might be re-demanded, when the houſe 
of commons was firſt in poſſeſſion of him, the houſe 
of commons could not require a member who was ap- 
pointed a judge, to be reſtored, no more than they could 
demand back a commoner created a peer. The office 
of a judge. en eee a relation to the 
houſe of lords. | | 


In the very entry in the journal referred to ol this 
occaſion, the diſtintion'was taken notice of, for the 
words of the report of the committee are, Serjeant 
© Snigg, lord chief baron, attendants as judges in the 
higher houſe, not to ſerve here——if a ſearjeant to 
« ſerve here.“ And the old reſolution above quoted 
as to ſerjeant Geffrey in 18 Eliz. ſeems. to have been 
calculated to preſerve an option in the houſe of com- 
mons, to admit or exclude from their houſe theſe lower 
attendants of the hoyſe of lords, who might, or might 
not be there, and who, by their office, were not to 
give even an opinion in matters of law in that houſe. 
It is clearly therefore a mere miſunderſtanding of the 
journals, and a forgetting of the very conſtitution of 
the houſe of lords, which has led the author of the 

caſe to rank judges in general to, as if he meant all 
judges in his imaginary claſſes of perſons, not eligible 
by reſolutions of the houſe of commons. 


Another additional claſs, reckoned up by the oF 
of the Caſe, and alſo barely mentioned by the writer 
of the Conſiderations among his ſupernumeraries, are 
the eldeſt ſons of Scotch peers. But the. gentlemen 
are alſo equally unfortunate, in this authority for their 
doctrine. For not merely to- ſay, which would. be 
enough, that the determination of the Britiſh houſe of 
commons, by which the eldeſt ſons of the peers of 
Scotland were adjudged to be incapable of ſitting in 
the houſe of commons, expreſsly makes the law of the 
laud the ground and foundation of the decifion, and 
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the fole one: I ſay, ow this, it happens * to 
be an incapacity by ſtatute, and a ſtatute of the moſt 
folemn kind, "_ in conſequence of an article of the 
union. | * 
The words of the 580 and queſtion ae this 
ſubje& were, „that the eldeſt ſons of the peers. of 
% Scotland were capable by the laws of Scotland, at 
c the time of the union, to ele& or be elected, as 
« commiſſioners for ſhires or boroughs to the parlia- 
ment of Scotland; and therefore are capable to 
« elect or be elected to repreſent any ſhire or borough 
& in Scotland, to fit in the houſe of commons of Great- 
_ & Britain,” Alt paſſed in the negative. 


Now it will not be diſputed but the laws of Scot- 
land, at the time of the union, were the law of the 
land, in this matter, as to that part of the united 
Kingdom : and theſe were laws which the act for the 
union had confirmed, and indeed, made unalterable. 
For by an article of the union, it is expreſsly declared, 
(and upon that the negative to the above mòtion was 
founded) that none ſhall be capable of electing, or 
of being elected for Scotland to the parliamient of 
60 Great Britain, but ſuch as by the laws on Scotland, | 
| © at that time were capable.” BEE 


It is to be obſerved, that the incapacity goes to elect⸗ 
ing, as well as being elected, which of itſelf takes it 
totally out of the line of theſe gentlemen's doctrine 
2g to diſability. But another thing does it no leſs, and 
that is, that the incapacity is confined to the repre- 
ſentation of Scotland: for «vhich reaſon, eldeſt ſons of 
Scotch peers do now fit in the houſe of commons 

when choſen in England, and always have done ſince 
| the union. So that they are by no means under an 


incapacity, or ee in our e 8 ſenſe of the 
„ NE 
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The author of the Caſe deſcends to individuals as 
not eligible by reſolution of the houſe of commons; 
meaning, we ſuppoſe, to give an inſtance in proof of 
his poſition, that the houſe have © adjudged perſons 


«'1ncapable of being elected from the particular cir- 
« cumſtances of the cafe, and upon general princi- 
“t ples of conſtitutional poliey.” He quotes the cafe 


of Mr. Montague, againſt whom, upon proof of bri- 
bery, in one of his elections for ſtockbridge, (not 
when he was choſen when in execution) it was reſolv- 
ed that it was a void election, and “ that Mr. Mon- 
tague be diſabled from being elected a burgeſs to 
ce ſerve in this preſent parliament for the borough of 
« Stockbridge.” 


This, however, is an inſtance full as little to our 
author's purpoſe as any of the others. For the 
ineligibility is confined to his repreſenting the borough 
of Stockbridge in that parliament, for procuring his 
being elected into which he had there practiſed the 

bribery. - The reſolution therefore, is no more than 
determining that. bribery ſhould nat be allowed to have 
its effect: and if this is not a legal determination, and 
as ſtrictly conformable to, and founded on the law of the 


land, as fifty acts of e could make 1 it to be, 
Jus publicum vanum eſt. | 


-I imagine no law in the world'i can be ſo n 28 
to ſecure a convicted thief in the poſſeſſion of the ſtolen 
goods: and from that, it does nat differ one 10a 
in law, ſenſe, reaſon or juſtice, if the houſe of com- 


mons, after declaring an election void for bribery, 


could not hinder the corrupter from reaping the fruits 

of the ſame bribery at the new election, neceſſarily to 
follow upon the adjudication declaring the former void. 
I apprehend the reſolution againſt Mr. Montague, is 
in the ſtricteſt ſenſe a judicial ſentence founded in law, 
and, by neceſſary implication of law, ſpringing out of 
the nature of the caſe, as much as inteſtibility neceſ- 
Op * * "Oo. 
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ſiarily follows a conviction of perjury, or a judgment 
that a knight of the poſt ſhall not be received as a 

witneſs, which any court of law not only mays . 
muſt decree to be according to law. | 


Our author, however, to have been perfectly fair, 
ſhould, when he quoted this diſabling reſolution, as he 
would call it, alſo have told us, that it was warranted 
by repeated general reſolutions of the houſe of com- 
mens, to be found in the journals from the 29 
Charles IId. when it was ſirſt / reſolved, and. ordered 
to be an inſtruction to the committee of elections, 
and to be, from time to time, entered amongſt the 
ſtanding powers given by the houſe of commons to the 
ſaid committee, that certain male practices which are 
thereby declared to be bribery, ſhould be a ſufficient 
ground for making an election void, as to the perſon 
offending, and to render him incapable to ſit in parlia- 
ment by ſuch election.“ Such a reſolution, I appre- 
hend, was perfectly within the powers of the houſe of 
commons, and of ſufficient authority to bind all caſes 
within it, not only as a fit and legal order of judicial 
proceeding, but as a juft and neceſſary regulation for 
preſerving the purity and freedom of elections, which 
by the coftitution are the peculiar charge of the houſe 
of commons, as immediately affecting itſelf, and in- 
diſpenſible for effecting the ends of juſtice in all deter- 
minations thereupon. And to give the reſolution 
perpetual force, independent of the will or inclina- 
tions of any houſe of commons, it was after enacted 
by the clauſe in the ſtatute of the 1 King Wu, 
to the ſame effect, before mentioned. _ 


The only other reſolutions ms by the author 
of the Caſe, are ſuch as give effect to, and merely are 
executive 'of particular ſtatutes by which diſabilities 
are introduced and expreſsly enacted. I know not with 
what view he welded his catalogue with them, Nei- 
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er do I underſtand: the reaſon of his citing the or- 
ders in 1606, for new writs in room of the eb 
appointed treaſurer at war in Ireland, and chief baron 
there, whoſe names were contained in the note before 
mentioned, ſent from the chancellor to the ſpeaker, 
of perſons. diſpoſed ' of by his majeſty in ſpecial 
ſervices, as to whom he deſired to know. the pleaſure 
of the houſe, whether writs were to be iſſued for elec: 
tions in their ſtead. | 


Theſe caſes have nothing to do with As preſent Re 

tion ; they bear no relation to diſability or incapacity 
to be chofen, the orders for new writs were iſſued in 
thoſe caſes in the ordinary courſe of the proceedings 
of the houſe, for preſerving the repreſentation of the 
people full, upon the juſt principle mentioned and 
maintained in the houſe in thoſe days, perhaps with 
more care than in later times, that the end of parlia- 
ments was to have thoſe preſent that did repreſent. 
Not ſeeing, therefore, of what influence ſuch ſort of 
caſes are upon the preſent argument, it would be 
but fruitleſs to purſue them 705 ny dane obſer- 

pations. +, | 


Thus have I travelled with both our viithirs chrough 


all their claſſes and caſes, and J perſuade myſelf, it 


will not appear, that there is among them all, one 
reſolution of the houſe of commons ſtanding in force 
at this day, (not even the ſpecial order as to the 
8 attorney general excepted, ) diſabling any man from 
ſitting in parliament, or of effect to incapacitate or 
render ineligible any perſon or order of men againſt 
the law of the land, or in contradiction to the com- 
mon right of the ſubject. | 


After all, I muſt, reſume the real queſtion; ad re- - 
turn to this, which, as was premiſed, I conceive to 
be the only true ſtate of the argument; That whether the 
determinations of the houſe of commons with regard 
n Ki wt 9 A, Su 3 
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to any of theſe claſſes, or at one time or another 


have or have not been agreeable to law, ſtill the caſes 
do nothing leſs than prove it to be the law of parlia- 


ment, that the houſe of commons has a right or power, 
by its own reſolution ſingly, to incapacitate, diſable 


or render ineligible, either individuals, or claſſes of 


men. For all the caſes: are mere determinations of 
the houſe in the exerciſe of its judicature as to elec- 
tions and returns: And that is as different from making | 
diſabilities by reſolutions, as the houſe of lords deter- 

mining] a cauſe upon a writ of error or appeal, would 
be different from: their reſolving this or that to be law, 
* virtue of their own judicial authority oply.. --- - 


In that caſe, the houſe of lords, and in the other, 


the houſe of commons, would act a legiſlative inſtead 
of a judical part, which is beyond their power: And 


their reſolutions would not be legal determinations, 
but uſurpations of legiſlature, which belongs to the 


united power of king, lords and commons. It would 


be an ordinance inſtead of an act of parliament. 
The dectrine is dangerous and deteſtable. It tends 
to dethrone juſtice, and to eſtabliſh tyranny in her 
feat. If it does not ſtorm, it is a treacherous ſur- 
render of the very citidel of liberty.—To maintain 
ſuch doctrine, is to inveſt the houſe of commons with 
a power deſtructive of the conſtitution, repugnant to 
the law of parliament, and chat overthrows the rights 
of the people. 1 | 


I cannot however, expreſs myſelf wich more force 
' than the commons of 'England in parliament afſem- 
Bled, have, to the immortal honour of the houſe of 


commons, done upon the very point. I ſhall there- 


fore take the liberty to finiſh this long head with the 
words of the repreſentatives of the people of England 
in the famous conferences in 1689 with the lords, 


upon the nee © by their lordſhips to 
„ 
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the bill for reverſing the cruel, arbitrary and les 

judgments of the 164. of king's bench, againſt Titus 
| Oats, which had been affirmed by. a decree of the 
houſe of lords. 


The commons told the wat 5 That by mikey 
e upon them to affirm ſuch judgments as theſe, 
* which the lords themſelves agreed to be errone- 
* ous, they had, in a manner, taken the law into 
„ their hands.“ 


„ That this n power in the lords * 
s ture was a new diſcovery, and, if it had been 
e underſtood in former times, would have been 
% a very expeditious way of altering the law upon 
« ſeveral occaſions. 


That © the lords as a court t of judicature were as 
« ſtrily tied to give judgment according to law, 
“as any inferior court whatſoever:? "That, <* They 
c muſt not proceed upon conſiderations. of conveni- 
c ence: But that judgment of the lords was agreed 
% to be given, not according to law, hut according 
to an opinion which their lordſhips had conceived 


© of the party: inſtead of correcting the acknow- 


« ledged errors of the judgments in the king's bench, 
„ they affirm. them; and ſo change the law, which 
«ought to be the certain and ſteady rule of govern» 
(3 ment, into. the arbitrary. reſolutions of that houſe. —? 


« That the lords—did ſeem to have inverted the 
&« ſeveral methods 80 proceedings, in their diſtinct 
ec Capacities.” 


In their judicature, where they n to at by 


the ſtrict rules of law, they proceed according to a | 


* ſuppoſed convenience in their legiſlative capacity, 
«© where there is a latitude of proceeding according 
to a moral certainty and convenience, a fingle ex- 
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— inſerted OO 2 | grounds wil 
£ not be allowed.” 


In a ſeeond conference the commons thus err 
ſed themnſelves. 


4 For your lordſhips to affunie a Uiſcretionary 
T power to affirm a judgment, though at the ſame 
< time you agree it to be erroneous, is to aſſume 
& a power to make law, inſtead of Judging. een 
* to the rules of law.” 


ct It is recorded (ſaid the commons) © to the honour 
ce of your noble anceftors, that they declared they 
ce would not change the laws: And the commons 
ce hope vou will purſue their ſteps, and not, by af- 
dc firming erroneous judgments, go about to make 
c that law which was not ſo before; and by inſiſting 
4 upon collateral terms, before you will reverſe thoſe 
8 judgments in the legiſlative way, take to yourſeves, 
« in effect, the whole power of legiſlature: which 
«js not only to change the law, but to ſubvert the 
* conſtitution of the government. „ 


Such was the doctrine of the STAY! houſe of 
commons, in ſupport of the laws of England, and 


the rights of the people of England. If I could but 
catch a ſpark of the fire of this teinonftrance, 1 


mould with ſome ſpirit, finiſh theſe reflections, 
when, to compleat t the Ga I e IP I am now 
» 10a an G1 naw F = 


VIC. And laſt al: head, which I promiſed to 
| beſtow upon ſhewing, yet further, the real importance 
of the queſtion which has been treated, by pointing 
out the danger of the propoſitions, which I hope 
w ck in the wr guments! wer cen to 0 errone- 
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Firſt, in the penal incapacity, by implication ari- 
fing from expulſion, there is the ſpecific danger, that 
it muſt from the very nature of the thing, be liable 
to be made an occaſional engine of tyranny to pro- 
ſcribe particular members of parliament, and garble 
a houſe of commons. 


Such was the uſe of expulſion and diſability in 
the parliament of 1640. That the expulſion of Sir 
Robert Walpole, with the incapacity adjudged againſt 
him, was uſed for this purpoſe, no whig can deny. 
This circumſtance alone merited very ſerious conſi- 
deration before ſuch a ſolitary authority, ſuch a ma- 
lignant ſentence had been. uſed as a precedent, or 
purſued as an example. The friends of the houſe of 
Hanover uſually look hack to the proceedings of 
Queen Anne's tory parliament, only to remember the 
great deliverance wrought by providence for this 
country, in fruſtrating the council of thoſe men, whoſe 
machinations centered in the defeat of the Proteſtant 
fucceſbion, and reſtoring the Pretender. Gb. 


This danger cannot exiſt, if the law of the land 
is the certain and ſteady rule of incapacity, unleſs - 
with tuch a houſe of commons as can venture to ſet 
the law at defiance, ' and laugh at the conſtitution 
itſelf. But ſo long as expulſions themſelves are ar- 
bitrary, an incapacity implied in them, muſt be ſo 
too. And nothing is more arbitrary than expulſion, 
becauſe there is no law or rule defining or limitting 
the cauſes of it. 


Such a ſort of: incapacity. can never be the inſtru- 
ment of equal and indifferent juſtice, and therefore 
muſt be an evil of a moſt pernicious tendency; moſt 
repugnant to the ſpirit of. a free government, and 
adverſe to the genius of this conſtitution. It is 
the glory of it, that men know the law by which 


they are to be Judged; that by the law only the. 
EY | guilty 
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puilty are units, as well as the innocent pro- 
tected: And that in every fituation, juſtice is ad- 
miniſtered by the golden and ſtraight mete- wand 
of che law, as Lord Coke calls it, and does not 
bend to the uncertain and crooked cord we dif- 


cr etion . 
* 


This implied incapacity 18 * a ann 
without ſtatute and without judgment, which puts 
every member of parliament out of the protection 
of the law for the nobleſt privilege, and deprives 
the electors of England of their higheſt franchiſe. 

For theſe are made to depend upon the mere 
pleaſure of a majority of the houſe of commons, which 
may be their caprice, their malice, party heat, op- 
poſition of opinion and ejects:— And with all 
theſe, has at fome times Wan a deſign 10 ſubvert 
the conſtitution. | 


It is the brilliancy of civil Ss and the june 
of a vell tempered conſtitution, that there is a wiſe 
mixture of mutual checks to prevent the evils to 
which the ſubjects are expoſed, where every ching. 
is reſolved into the mere will of governors. In En- 
gland the judge checks the jury, the j jury controuls 
the judge, and the law rules both. In that Judi- 
cature by which expulſion is inflicted, . there is no 
check at all, if incapacity is annexed to it; which 
is rather laying the reins upon the neck of power 
in too dangerous a manner. If expulſion is left 
without incapacity, the power of re- election is a 
check, becauſe an exceſs in the judicaturg would 
prove fruitleſs, if it was fooliſh or wicked: and the 
member who did not deſerve to be expelled, return 
: "in triumph over partiality and precipitance. 


There is at leaſt a ſhadow of ſafety againſt incapa- 
city by reſolutions diſabling claſſes of men, becauſe of 
the number they 3 as Whole bodies cannot be well 


* 


be the objects of malicious reſentment, or ſuffer i 
for the ſake of one that is. But a diſabling ex- 
pulſion that can take ones and leave another, and 


do ,execution juſt as it is levelled, is capable of 
being converted into a downright oſtraciſm, and may 
lay waſte by piece-meal, till it effect a total deſolation 


of virtue and patriotiſm, as it did in the houſe ny com- 


mons of 1 640. 


Nothing can better ſhow this danger than the ex- 


pulſions of that parliament, which proceeded from the 


ſpirit and party of the times. 4 


Sir Edward Deering, we have ſeen, was expel- 
led for publiſhing mon in favour of the conſti- 
tution. 


Mr. Holles was expelled for making a Sect PY 
which. it is mentioned, that it was with great ſtrength 
of reaſon and courage, but more heat than the times 
could bear. He was afterwards, indeed, reſtored by 
the favour of the houſe; but the reſtitution, which 


was as illegal, as the expulſion was outrageous, on- 


ly illuminates the danger of e power in cri- 
tical ſeaſons. 


Mr. T aylor was expelled 1 upon the evidence of a pa- 
per, containing words alledged to have been ſpoken 
by him at Windſor, as to the bill againſt Lord Straf- 


ford, and he was impriſoned till he ſhould make a 


public recantation at Windſor. This, and Sir Ed- 


ward Deering's caſe, are op among the gentle- 


men's precedents, 
A member was fuſpended for a ſeſſon for en words, 


which, it is ſaid, gave offence; that is, which the 


majority did not like to hear. 


Two members were ſear to the Tower for vole | 
ing i in Candles againſt the deſire of the houſe, when, 


very n their proceedings ſuited the REIN 
or 
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For the ſame; or for a lefs offence; they might 
have been expelled, ee I RI if 


aha be the law of expullion. - 


Nor is it to the parliament of 1640, that ſuch 
bee ome of were peculiar. 


In the 18th of James the Firſt, 2 es. was 


expelled, becauſe he ſaid ſomething on a bill, which 


(it is ſaid) ſeemed to reflect on the perſon who pre- 


ſented it, as favouring of a puritan and factious ſpirit, 
and he was told his judgment was very merciful, for 
that the houſe might, for ſo exorbitant an offence, _ 


Rave impriſoned and farther puniſhed him. 


But, to cut the matter ſhort, I would aſk 161 


one queſtion. Can any man be found bold though 


to ſtand up gn his place, fortified with all the prece- 


dents which have been collected, and with the doc= 


trine by which they have been ſupported, and move 


| for a bill, that every perſon -expelled ſhall be incapa. 
ble of being re- elected into the ſame parliament? I. 
don't believe one will be found. Yet if it ought to be 

law, why not enact it? Si quis legem ſanciat, penas in- 
dicat. Dark, doubtful, and diſputed laws, if any 


thing of that ſort deſerve the name, are one of the 
greateſt evils that can affect a country, eſpecially in 


criminal matters; becauſe they are the moſt horrible 


means of tyranny and oppreſſion. The reſolutions 
againſt bribery, for preventing the corruption of. par- 


| Vaments by accepting offices, were afterwards enacted 


by ſtatutes. Even to render effectual the law of the 
land as to minors, a clauſe was enacted with penal- 
ties. And if this law of parliament incapacity, as 
the gentlemen call it, be fo very reaſonable and ſalu- 


tary, why grudge an act of parliament upon it to re- 
move doubts, and let every man know what he is lia- 
ble to. It will not be acquieſced under, while it is 


nothing but the d un of doctor #nd profeſſors, the 
ravings 


1 
E 
f 
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ravings of journaliſts and precedent- men, the mandate 
of a miniſter, the progeny of an ordinance, or the 
brood of a reſolution. But, 


Secondly, The other incapacity by reſolution, which 
though not penal, is as privative as the former, in 
the way the gentlemen conſtrue it, as a direct diſability 
inſtead of a declaration of a want of legal capacity, 
or incompatibility; this alſo is dangerous in the 
higheſt degree, both in reſpect of the extent to 


which, according to the doctrine upon which it is 
built, it may go, and in reſpect of the power by 


which it is produced. 


The gentlemen have not been pleaſed to mark out 
any limits to this extraordinary power of diſqualify- 
ing, or declaring ineligible, as they term it, by reſo- 
lutions ; nor indeed can I ſee how any limits can con- 
ſiſt with their doctrine of an abſolute and uncontroul- 
able power in the houſe of commons to make ſuch diſ- 
qualifying reſolutions. This doctrine ſo ſets at naught 
all the principles of the conſtitution, that it is impoſ- 
ſible to ſay to what extent the power may not go. If 
the law of the land were the rule of theſe reſolutions, 
and they were merely declaratory, as we have argued 
and have endeavoured to prove from all the caſes, the 
boundary would be known; but then there would be 
an end of the doctrine of In-eligibility fingly by 
reſolution. 


If ſuch an abſolute power of te incapacities 
is eſtabliſned, the old ordinance of the lords for 
excluding lawyers, may again come into the writs, 
for the ſake of ſome lawyer who does not always 
chooſe to be the tool of a court, or the ſlave of a 
miniſter, or his minion, with an exception only of 
lawyers f in the king's ſervice. | 


If there is a troubleſome alderman of London, whoſe 
ſatuation and diſpoſition renders it impoſſible to take 
Yor, III. 2 | him | 
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him off, reſolve that no magiſtrate of the metropolis 


is eligible; and if a pretence were neceſſary, (Which 


abſolute power diſdains,) give for a reaſon that he 
is to attend the functions of his office. 


Does the commercial world furniſh dy patriots, 
why not reſolve that merchants cannot be choſen, 
who have an intereſt always to oppoſe 1 h 
on of duties. 8 — 92 


Is it inconvenient to here the 118 0 the colonies, 


Welafe that no man borne in America can ſit in the 
houſe of commons. 


Becauſe the intereſts of England and Ireland ſome- 


times jar, exclude all who have eſtates in Ireland, or , 


are members of either houſe. of parliament there. 


If a phyſician ſhould be choſen, illuſtrious enough 
to be proſcribed, as Doctor Lucas was in Ireland, 
where he is not the patriot. repreſentative of the 
capital, nothing more is neceſſary than a reſolution, 


that the medical faculty FE] eee of "INE 
elected. ' 5 1 


All that can be fad? is, this eld be, as the 


commons expreſſed themſelves in the conferences 


which have been cited, a moſt expeditious method of 
changing the law. It is indeed celeri certare , ſagitta. 
It might, however, be convenient, if this conſtitu- 
tion were to be adopted, to leave a diſpenſing power 


with the king, or his miniſters, and then the lord 
chamberlain might licence member of. parliaments as | 


he does plays. 


If this reſolution-law be the law of parliament, 


there is not ſo far as I can ſee, one claſs of men, 
one order or profeſſion, who are, for an inſtant, pro- 
tected by the law of the land, or the conſtitution, 
N a reſolution dender 8 m ineligible if ſome 


* 


ee ; 
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unlucky man ſhall ever happen to be of importance 
enough to call forth his feathered arrow to make 
rid of him. 


| The author of the Caſe carries the doctrine even to 

individuals, and he has a very comprehenſive rule for 
the application of it, viz. the particular circumſtances 
of the caſe, and general principles of conſtitutional 
policy. In ſome future time it may be a particular 
enough circumſtance of a caſe, that a man ſtumbled 
upon a particular vote in ſome queſtion; and it 
may be a very good principle of policy, that an- 
other his not given ſome teſt of his attachment to 
the miniſter, "271 | 


It was the ee earkin of James the 
Firſt, that moſt eminent royal profeſſor of deſpotiſm, 
that the rights and privileges of parliament, were 
mere indulgences of the crown, reſumable by the 
ſovereign. Is it the leſſon of this day, that the houſe 
of commons may, by reſolutions, reſume the people's 
rights of election, and reduce them to the ſtage of 
a conge de lire. For to what elſe does the doctrine 
of theſe gentlemen go? do they imagine that it will 
be endured, or that the people of England are al- 
ready fit to receive it. Poiſon may be a medicine, 
but never in any quantity; and it is always dangerous 
when adminiſtered; by a fool. "BPM is not even ſafe for 


the fool himſelf. 


So much for the danger of this ſecond fort of in- 
capacity in the extent of it, Now as to the danger of 
the power by which it is produced—A reſolution of 
the houſe of commons An ordinance—Not a ſelf-de- 
nying, but an arrogating and aſſuming ordinance 


—A diſabling ordinance. 


Ordinance, is a note of uſurpation, and will remain 


branded with its proper fligma, as long as any: ſenſe | 
+ of 
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of the value of this conſtitution continues. For the 
danger of it, we have but to look to the proceedings 
of the parliament of 1640, which reſolved away the 
regal goverment of theſe kingdoms, 


But, without ſuppoſing ſuch an extremity, 70 this 
doctrine of the power of reſolutions takes root, poſ- 
terity, for aught any body can inſure to the contra- 
ry, may ſee the negative of the crown expelled out 
of the legiſlature by a reſolution of the houſe of com- 
mons Or a reſolution, that the lords muſt paſs all 
bills by which the commons grant aids to the crown 

Ee Or a reſolution that no commoner ſhall be made a 
peer without conſent of the houſe of commons. 


To come nearer our immediate ſubject; upon ſuch 
a ſyſtem of power in the houſe of commons, could 
any refolution be complained of, eſtabliſhing new 
qualifications as well as incapacities of electors, or 
elected, elections being the object of the competent 
and excluſive juriſdiction of the houſe, in which they 
are ſuhject to no appeal ? May we not, for example, 
ſee a reſolution copying after the parliament 1640, 
that all electors and elected, ſhould take the commu- 
nion with the church of England, to exclude ſectaries, 
and no matter though it alſo cut off the forty five preſ- 
byterian repreſentatives. for Scotland, if their con- 
ſciences ſhould happen to be very ſcrupulous ? 


The author of the Caſe tells us, the houſe of com- 
mons have not ſaid, and he adds, God forbid they 
ever ſhould ſay, who ſhall be elected; they have only 
declared by their reſolutions, who by law may not be 
elected. What this gentleman and his colleague wri- 
ter, mean by declaring ineligibility by law, we have 
fully explained from their own words. But no tran- 
ſition can be more eaſy than that from reſolving who 
may not be elected, to refolutions who ſhall be elec- 
"ted, Ds es, refokocions extended to a conve- 

nient 
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nient length, as tosthoſe who may not be elected, will 
at laſt pretty effectually determine who ſhall be elec- 


ted, by leaving none to be choſen but thoſe of certain 
qualities of deſcriptions, with the help of a liberal 


intepretation of the viri diſcretiores et majus idonei, 


which the writ commands to be elected. 


But the danger of this power does not reſt fingly 
in it's being ſubverſive of the very frame of the 
government as inveſting one houſe of parliament with 
the effect of legiſlative powers which is bad enough: 


It is no leſs dangerous in it's nature and in the man- 
ner and circumſtances of it's being exerciſed, than 


it's principle and origin. For here, again, the un- 
kindly ideas of judicial diſcretion neceſſarily prefent 
themſelves. | 


This arbitrary power of judicial reſolutions is not 
like abſolute government, which, in the hands of a 
wiſe prince may be harmleſs, tho? ſo liable to miſ- 


chief. that no man of ſenſe would wiſh to ſee ſuch 


a form of government. eſtabliſhed, or to live under it, 
It is a diſcretionary power in Judicial determinations, 


from which it ought, as much as in nature, to be 


excluded: And it is doubly dangerous as the diſeretion 
of a numerous body, not having the pole ſtar of the 


law to guide, or any rule as a compaſs to direct 
them. A diſcretion, ſo circumſtanced, is moſt likely 
to turn out often to be the wildeſt extravagance of 


men; the diſcretion of a multitude free of rule and 
law, being ſomething very much of the ſame caſt with 


the moderation of a mob. 


But this diſcretion of arbitrary reſolutions we have 
ſeen very well characterized and expoſed in the com- 
mons conferences upon Oates's bill. And what was 
the conſequence of diſeretion being ſubſtituted in 
place of the law of the land, as the rule of trial, 


under the adminſtration of juſtice by Empſon and 
. Z 3 Dudley? 


| 


* 


{ 3601 


| Dudley ? When they were hangedy the race of bad 
men did not totally fail. To what enormous extra- 
vagance of puniſhments did the diſcretion of the 
court of king's bench go, in the bloody reign of 
James IT. when once the judges had determined, 
that it was in the diſcretion of the court for miſ- 
demeanours at common law, . to inflict what puniſh- 
ment they pleaſed, not extending to life or member, 
They inflicted puniſhments far worſe then death; 
which may be a ſcare- crow for judicial diſcretion in 
all ages. This inſtance is alſo treated in the pro- 
per manner, in the above conferences of the com- 


mons. 


But it is DS. in this climate, to alin fur- 
ther upon the danger either of ordinances or of 
judicial diſcretion. The authority of ordinances or 
reſolutions of one houſe of parliament to make law, 
or to declare to be law, what never was law before, 
ſtrikes at the foundation of the conſtitution. It de- 
ſtroys the equilibre of the government, which exiſts 
in the ballancing of its different branches, and can 
only be preſerved by maintaining the poiſe. | 
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For the doctrine to be pooled to the power. we 
are contending with, we may take it from King 
Charles I. in one of his ſpeeches at the concluſion 
of a ſeffion, though the ſpeech was made juſt after 
he had, inconfiſtency enough with his words, how- 
ever conformable to his practice, given a very bad 
anſwer to the petition of right. None of the houſes 
6 of parliament,” (faid he) « joint or ſeparate, 
c what new doctrines ſoever have been raiſed, have | 
„% any power either to make or declare a law with- | 
% out my conſent.” Which laſt words we have only 
to vary, when 3 of one houſe of parliament, 

1 


8 Þ 

by ſubſtituting in place thereof theſe others © with- 
<« ous the conſent bf the two branches of the legiſla- 
«© ture.” The doctrine is ſo ſound, that it was eſta- 
bliſhed by the ſtatute after the reftbrazon, which 
makes it a premunire to affirm, that both or either 
of the houſes of parliament have any bs ama autho- 
rity without the king. | a 


And for the danger of the 3 we grapple 
with, I ſhall allo cite words, which the fame king was 
inſtructed to uſe on another occaſion, ſo appoſite, as 
almoſt to be prophetical of the preſent diſpute— 
« If (ſaid he) there ſhould be ſuch a ſecret of the 
% law, which hath lain hid from the beginning of the 
« world to this time, and is now diſcovered to take 
« away the uſt legal powers of the king, we with there 

may not be ſome other ſecret. to be diſcovered, 
« when they pleaſe, for the ruin and deſtruction of 

* the liberty of the ſubject; for, no doubt, if the 
votes of both houſes have any ſuch authority to 
« make a new law, it hath the ſame authority to : 
« repeal the old; and then what will become of the 

long eſtabliſhed rights of the king and ſubject, and 
„ particularly of magna charta, will be eaſily diſco- 
vered by the moſt ordinary underſtanding.“ 


Thirdly, I cannot, after hearing fo much of pre- 

ce dents, forbear, upon this occaſion, to take notice 
of the danger of precedents that trench upon the 
conſtitution, which is ſo great, that they cannot be 
too carefully avoided, nor any pains be too much to 
reſiſt and repel them. | 


Precedents are in their nature moſt prolifick, and | 
therefore to be withſtood in their firſt begining. One | 

_ eternally begets another, in an endleſs ſucceſſion. | 
We need not here produce the teſtimony of the par- 
liament 1640. The example of Sir Robert Wal- 1 
„„ pole's 


„ 
Pole's expulſion and incapacity, is now x vfficient Fw 


our purpoſe. 


IL.ord Coke ſays, 0 It is not almoſt a to 
60 foreſee, when any maxim or fundamental law of 
& this realm is altered, what dangerous conſequences 
& do follow.” And he is ſpeaking of alterations 
made in a conſtitutional way, by act of parliament, 
for he refers, for an example, to that ſtatute on which 
Epſom and Dudley founded their flagrant expreſſions 
of the ſubject. Precedents of unconſtitutional power 
are yet more dreadful, becauſe they are at once dan- 
gerous in their origin, and diſmal in their conſequen- 


ces, the wildeſt and moſt extravagant, like illicit 


amours. But of all others, precedents that eſtabliſh | 
principles deſtructive of fundamental rights, are the 
moſt fatal; as they have a direct and immediate ten- 
dency to work a ſubverſion of the conſtitution, and 


reſemble the letting in of water, which, by running, 


enlarges it's own pallage, 250 it (ma into a torrent 


oy devaſtation. 


Mere acts of acknowledged ba either by ju- 
dicial or miniſterial power, can do little general harm, 
and are eaſily corrected, as we ſaw in the caſe of 


'general warrants and ſeizure of papers, which no 


body undertook to juſtify with as many precedents 
as could fill the office of a ſecretary of ſtate. But 
ſuffer miſchievous principles to ſettle and they pre- 
ſently become a part of the ſyſtem, incorporate with 
the conſtitution, and are interwoven in it's frame. 


If, as an able writer obſerves, that great maxim ol 


| Politicks were purſued by governors, never to enter 


into meaſures to anſwer particular occaſions, without 
conſidering how far that ſtep, which their neceſſities 
may drive them into, can prove fatal and dangerous 
in its *conſequences ; ; 1 fay, if this maxim were fol- 


lowed as it bought, we ſhould- ſcarce « ever find prece- 
| : dents 
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dents eſtabliſhed which one time or other may be 


brought to juſtify the moſt abominable tranſactions, 
and to deſtroy the liberty of theſe kingdoms. 


However, if miniſters and men in power will . 
fend againſt the duty they owe to their country, it in- 
diſpenſibly behoves every other man, in his ſtation 
and ſphere, whatever it may be, to reſiſt and defend 
againſt ſuch attempts. It is not ſo difficult to fore- 
ſee, as hard to prevent the conſequences, if perſons 
of weight and influence in the ſtate are induced, by 
cowardice or corruption, ſhamefully to give up the 
people's rights, and even to join in inyading funda» 
mentals, flattering themſelves, perhaps, that when they 
have, by their ſervile compliances, gained ſome pre- 
ſent advantages to themſelves, it will then be time 
enough to redeem the common-wealth. It has been 
juſtly remarked that ſome ſuch notions as theſe, at 
firſt led Pompey to join in the meaſures of thoſe who 
intended to ſubvert the Roman liberties ; and' after- 
wards, when he repented and defired to fave his 
country, he found them grown too ſtrong, and ime 
ſelf too weak, to do any good, 


There is another ſort of danger i in precedents, 
and though it does not ſo properly belong to my 
argument, it is very fit to be conſidered by ſome 
folks. They ſhould recollect, what has been often 
obſerved, that vindictive precedents are generally 
found to be dangerous weapons, which carry a 
double edge, one for their contrivers, as well as 
another for the devoted facrifice ; and ought KEI 
fore to be equally avoided, both in policy and hu. 
manity, Lord Coke mentions a notable inſtance 
of this ſort, in an Earl of Effex, who cauſed that 
abſurd a& of parliament to be made for attainting 
people without hearing them; and was the firſt him- 
ſelf who ſuffered in*conſequence of it, the perſon at 


whom it was aimed * eſcaped it's $ bloody edge. 
| Where 


Ra I : 


Where virtue controuls perſonal reſentments this is 
juſtly repreſented as the language of a true patriot 
& I hate this man, and deſire to do him a miſchief, but, 
* the love of my country has greater power over me.” 
And forbearance, ſometimes, is a very uſefu} political 


rule. It is greatly praiſed in Philip of Mac:don, and 
with this commendation of itfelt- 


| that it was ingens 
inſtrumentum ad tutelam regni. It is alſo recorded. to the 
honour of the romans; as a nation, that though the 
Carthaginians had committed nefanda facinera againſt 
them, both in peace, and during truces, yet they did 
not retaliate when they had opportunities, but rather 
ſtudied to do what was worthy of themſelves, than 
what might have been lawfully done to thoſe who had 
given em ſuch provocation. The example of Milti- 
ades is no leſs worthy of imitation, as well as honour, as 
a part of whoſe character it is ſad, amicior omnium a liber. 
Fats quam ſua dominationi NW. . 


In the fourth place. The danger - 7 Sn 
tions, the erroneouſneſs of which, we have endeavour- 
ed to prove, will appear, if we reflect upon principles 

ainſt which we contend, and the conſequences which 
may follow them. 


The object is the right and 8 of election, the 
bulwark of our liberties, the baſis of the conſtitution. 


If theſe are hurt, the foundations are deſtroyed. They 


are the moſt important part of the privileges of the 
houſe of commons, becauſe they are the moſt valuable 


of the privileges of all the commons of England, and 


the defence of all the reſt. Therefore, as a paliament- 
man ſaid in the debate, as to the attorney-general, in 
1614, ce the caſe of the houſe has always been for their 
« privileges, but in nothing has, their care more ap- 


e peared, than the preſervation of the right . election 8 


« of the members this houſe.” . 
Take 
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Take away this unalterable and unalienable right, | 
and to borrow. the words of a bold woman, the coun- 
teſs of arundel, in a ſpeech to Henry III.“ Where are 
the liberties of England ſo often reduced into writ- 
ing, ſo often granted, and ſo often redeemed.” Ito 
jure ablato non tam illum amiſiſſe quam cum illo omnia inte- 
riiſſe viderentur. This is the coke for which we would 
ſurely wiſh to have the promiſe of Polyphemus to 
Ulyſſes, that it ſhould be the laſt to be deyoured. . 


As to the conſequences of an invaſion of this right; 

— Theſe are an illegal, unconſtitutional repreſentation, 

and may be the packing of a parliament to the deſtrue- 
tion of the kingdom. If in the election of members 

of parliament, a minority is to be ſet up againſt a ma- 

Jority, upon the ground of arbitrary and illegal incapa» 
Cities, contrary to common right, privilege, property,, 
and conſtitution, under ſuch a diſ penſanion, 3 are the mere 

caput mortuum of ſpeech. 


But to ſpeak more fully on ſuch A wre, 1 1 chools 
to do it from the annals of England. It is in our hiſ- 
tory, that Richard the II. in purſuit of his inſatiable 

luſt of arbitrary dominion, took every unconſtitutional 
method he could think of to procure a parliament of 
his own abject creatures, by the help of ſuch ſlaves, 
to ſubdue their country to his tyrannical yoke. ** And 
56 (continues the hiſtorian) it any were elected not 
agreeable to him, ſheriffs were ordered not to return 
«© them, but to cauſe others to be choſen in their room. 
<« Beſides, as the houſe of commons were the ſole jud- 
T ges in the affair of elections, he was well aſſured, 
ce that ſuch a parliament would confirm, or reject whom 
«= piraſed. "i 


« It muſt not, (proceeds the biſtory) be thought ve: 
« ry difficult for a king of England to execute ſuch a 
«© project. Experience has ſince confirmed, on num. 


ce herleſs occafions, that by the like ways, it is very 
N poſſible 
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ec pollible to cauſe repreſentatives to be choſen devoted 


* to the court. However, hiſtorians remark, that it 
& was in this parliament that ſuch practices were firſt 
* uſed. But it muſt likewiſe be added, that it was one 
“ of the principal caufes of Richard's deſtruction. 


. And indeed, (fays this fame hiſtorian) it is impoſſi- 


* ble that a nation can fee their liberties in the hands 
of men whom they have not themſelves freely cho- 


2 ſen, without defiring to be delivered from ſuch an 


&- oppreſſion.” 


The parliament, ſo dtites, was bpebed with a 
ſpeech,” made by a biſhop, to prove that the regal 
power was unlimited, and that ſuch as endeavoured 


to bound it, deſerved the ſevereſt puniſhments, In 


conformity to that principle, which in that parliament 


met with general approbation, were the proceedings 


of the parliament which made a perfect maſfacre of the 


nation; tor the account of which” we refer to the 


* #4 | e 5 | [ 


If, fays 1 the Neuedkent of 1 at, deſervet 
to be called the Mercileſs, I know no nanle odious 
& enough for this. This aſſembly made no ſcruple to 
& facrifice to the paſſions of the king and his miniſ- 


ters, the moſt diſtinguiſhed lords of the kingdom, 


4. oi well as the liberties and privileges of tte peo- 
4. They approved, as conformable to law, the 


| b for which nine years before, the judges 


* who attended during the fitting of this parliament, 
& decided, that when the king propoſed any articles 
« to be debated in parliament, it was high treafon to 


. © bring i in others before the king's were diſparched,” cx 


The whole ended in one of the ſtrangeſt things to 
be found in the whole Hiſtory of England, — an act 
6f parliament, by which the whole power of the na- 


tion was devolved” to the king, twelve peers, and ix 


1 , ER 


T he 


1 36 J 
The Hiſtorian who relates theſe facts, could not 


help ſtaying here, as he expreſſes himſelf, a moment 
to reflect on the conſtitution of the engliſh govern- 


ment: And while we have his remarks, we need not 


offer any of ours on this occaſion, © It is certain, 
<« (ſays he) the inſtitution of parliaments is very ad- 
. 6 vantageous to the kingdom, being the only ſup- 
« port of the liberties of the people, who without 


<« that, would have long ſince fallen into a fatal 


ec ſlavery. But on the other hand, it cannot be deni- 


ed, that theſe aſſemblies become ſome times very 


* dangerous, when influenced by popular factions, 


c or the cabals of an ambitious prince. Accordingly 
ce it has often happened, that, inſtead of procuring 
cc the good of the realm, they have produced con- 
c fuſion, and the ſubverſion of the laws.“ 


He adds, It may be farther obſerved, chat the 
« violent method practiſed by Richard to attain to 
< arbitrary power, I mean, forced elections, and the 
<« opinions of the judges, was exactly copied in our 


« days, by one of his ſucceſſors, who had, without 


ce doubt, the ſame intention, But we may add, that 


ce the attempts of theſe two monarchs, ſerved only to 


© promote their own deſtruction, and that their de- 
© ſigns came to the ſame cataſtrophe.” 


Richard was depoſed, and this is one of the articles 
on which the ſentence of depoſition is founded. 


That although by law and cuſtom, the people 


. < ought to be free to chooſe knights to repreſent them, 
<« to propound their grievances, and provide remedies 
« for them; yet the ſame king, that he might obtain 
« his own-raſh will in parliament, directe d by writs 
& often to the ſheriffs, to ſend ſuch as he named, 


« ſome of whom he induced by favours, others by 
« threats and terrors, and others by bribes, to con- 


« ſent to things = open to the kingdom, and pun 
us to the peo le. 8 
— Theſe 
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Theſe things were written for our inſtruction, I 


all not ſay for the inſtruction of us upon whom 


the ends of the engliſh conſtitution are come. But 
it is for us to judge, whether the proſpect we have 


of improvement in publick or private virtue in the 


ages to come, entitle us, in the preſent, to unbend 


the caution which paſt examples ſuggeſt to us, or 


to hide from our eyes, truths calculated to. keep 
it alive, which are recorded in the faithful page 


of hiſtory. 


. TI would obſerve, in the fifth place, upon this 


head, That of all the dangers which can affect 
the rights and freedom of election, none is com- 
parable to that which may come from the houſe 
of commons, if that ſhould ever be packed, de- 


bauched, or corrupted to betray the liberties of 


the people, as we have ſeen it was in the reign of 
Richard I1. The houſe of commons is the ſalt of 
the conſtitution; but if the ſalt hath loſt it's ſa- 
vour, wherewithall ſhall the conſtitution be pre- 
ſerved. Here, as a ſafe harbour, the rights of 
election, as the chief of 3 privileges of England, 

ought to be ſecure ; but if there they are deſtroyed, 

it may be faid, as Cicero, ſpeaking of the battles 
of Syracuſe, ſays of the power and glory of the 
Arhenians, in hoc portu lidertatis e factum 


7 uit. 


No doctrine, therefore, can be mere alarming or 
Fan than that which tends to ſet the houſe of 
commons above the reſtraints of the conſtitution, 
and to deliver them from the checks of all law, in the 
exerciſe of their right of determining elections. If 
they are inveſted with ſuch an uncontrouled power 
in that judicature, as is now contended for, a majo- 
rity may, by means of illegal deciſions, wild expul- 
ſions, and unconſtitutional incapacities, model the 


houſe for any purpoſe, as was done in the time o 


Necbard 


— ——- — . 22 — MPA — SIE Moe GS. — — 


- 


( 369 1 
Richard II. and in the parliament of 1640. By 
ſuch doctrines, we renounce the protection of the law, 
and the ſecurity of the conſtitution, and deliver over 
our liberties as a prey to the chance of things and 
fate of times: Or we lay a foundation for a treacher- 
ous ſurrender of them, if a miniſter ſhould, in any 
future age, be found audacious enough to make the 
purchaſe, and profligate men ready to receive the 
ptice, ſhould be appointed by arbitrary decifions to fit 
in the place of repreſentatives of the peoples choice, 
ſufficient in number to conclude the infamous bargain, 
which Richard, and the commons whom he ſet in 
_ parliament, finiſhed and executed, 


Far be it from me to ſay any thing to give the peo- 
ple a diſguſt to parliaments. This is not my deſign, 
nor was it the deſign of thoſe who have ſaid, as it of- 
ten has been in the beſt of times, and by the beſt of 
patriots, and the ableſt of ſtateſmen, that if England 
ſhould ever be ruined, it would be by her parlia- 
ments. On the contrary, we mean to ſignify that 
there lies our great ſecurity, but that we muſt keep 

up the out- works, in order to preſerve the com compleat 
ſtrength of the fortification. 


HFuman nature cannot diſpenſe with curbs. they 
are not more neceſſary to maintain government, than 
they are to controul thoſe that do gavern. If we give 
up the checks by which the conſtitution has reſtrained 
the houſe of commons, we endanger the being of it- 
felf. For, if left without controul, in their judica- 
ture of elections, they may deſtroy the rights and free-- 
dom of election: And nothing but free elections can 
ſecure to us a houſe of commons upon the principles 
of the conſtitution, that is, a fair repreſentation of the 
people's free choice. e 5 


As we therefore value the ſecurity derived to the 
conſtitution from the houſe of commons, we muſt 
aſſert 


„ 
aſſert the freedorn of elections, in order to preſerve; 

not the form only, but the ſubſtance of the inſtitu- 

tion. If that will anſwer the end, we are ſure nothing 

elſe can prevent the corruption of parliament. And 

with a corrupt parlianient there remains not only nao 
ſecurity for our liberties; but a houſe of commens 

debauched into ſubmiſſions to bad miniſters, or mea- 

fures inconſiſtent with liberty, muſt demonſtrably be 

the ſureſt pledge, and in the end, with the greateſt 

eaſe, effect the firmeſt eſtabliſhment of the worſt ſort 

of tyranny. It would be a tyranny cſtabliſhed by law, 
and apparently with the conſent of the people, their 
falſe repreſentatives forging the chains they are to 
wear, and the ſhadow of freedom which they exhibit, 
only more effectually deluding into a total loſs of the 
ſubſtance, and depriving of the means of retriev- 
ing it. 


It is the okiarvatiow of Machiavel, that where noi 
ing but the appearance of freedom is preſerved, there 
the moſt ſevere ſervitude is 3 intended :—of the 
truth of which obſervation ſome modern republicks 
are a proof. So mixed governments, when degene- 
rated, are the worſt enemies to liberty, though they 
. were the beſt device to preſerve it. From the time of 
| Cinna, to the attempts of Julius Cæſar, corruption, it 
is certain, had this effect f in the 8 republic of 
Rome. k 


Tyrapts that ſubſiſt by mere fone; and where the 
will of a monarch is the only law of the government, 
have few friends but men of the ſort. But where 
there is the figure of a free conſtitution, and the peo- 

ple ſeem to Co a hand in making their own fetters, 
by the voice of ſomething in the ſhape of their repre- 
ſentatives, the cowardly and corrupt are of the fide of 
the tyranny. They participate in it, and are paid 


* Gorening it, and therefore they . it over | 
the better part of the ſubjects. | 


No government; as has been juſtly obſerved, was 
ever more abſolute, than when the Roman Emperors 
affected to rule by law, with the form of an awed, a 
corrupted, and a ſubſervient ſenate : And of this there 
was not an imperfec image in our own country in the 
, reign of Henry the Eighth, A 


From theſe examples we may learn, that we ſhall 
not be ſecure againſt danger, merely by keeping up 


the antient form of our government, as we received it 


from our anceſtors. We muſt retain its virtue and 


eſſence. Let us therefore contend earneſtly for the 
conſtitution once delivered to us; and with its out- 
ward form, ſtudy to preſerve its inward vigour, and 
not ſuffer any of our rights to be encroached upon or 
invaded. Above all, let us hold faſt the rights and 
freedom of election, upon which the whole depends: : 
And let us execrate and abjure every doctrine that 
tends to. enervate. and endanger them, by ſetting up 
any unconſticutional power, or pulling down any legal 
tence bounding the powers which the conſtitution has 
inſtituted. - | 


Sixthly and laſtly, we Sinindr r ehe among 0 aum 
gers of the doctrine, in throwing down which, this 
diſcourſe has been employed, the difficulty of the re- 
medy in caſe of any wrong being cominitted under the 
pretence of that unconſtitutional power, which the 
doctrine ſtrains hard to eſtabliſn; and the diſagreeable 
effects, which attempts to exert ſuch a power, may at 
any time produce, and which may grow more conſider- 
able if the pretenſions to it are i in, and the 
wrongs done not rectified. 


Wherever there is an evil, che 1 of it mut be 
greater, as the remedy is more difficult. In proportion 
therefore to the value of the rights of election, the 

Vor. III. ; As LEG, evil 
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** exerciſe of their more collateral, ine dent, and in. 
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evil of burtibg them is increaſed by the difficutry of 
the remedy, 


The gentlemen themſelves, peels of the conſe. 
quence, in caſe their reaſoning in ſupport of the 
power they contend for ſnould be found to fail, have 
aggravated the danger by inſiſting upon the circum- 
ſtances of the juriſdiction of the houſe of commons 
being exclufive and without appeal : upon which, in- 


deed, they have reſted their whole argument for their 


power being uncontrouled by any reſtraint of law. 
For the unavoidable conſequence is, that if a wrong 
be committed, the conteſt is directly and en 


between the people and their repreſentatives, 


I am far from thinking, and T have, fomewhere in 


ttt ſe ſheets, ſaid, there is not a defect of a conſtitu- 


tional remedy for ſuch an evil. The hiſtory of parlia- 
ment, in inſtances to which we have referred, points 
out the remedy; and the daily journal of the times 
rings it in our eats from all quarters of the kingdom. ; 


Fhe remedy moſt undoubtedly i is an appeal to the juſt 


and legal prerogative 'of the crown, with which the 
contitution, for the wiſeſt of purpoſes, has entruſted 


the ſovereign, and which is a fundamental of this 
government: the. ſovereign being thereby conſtituted 


the great umpire, not only between the two houſes of 
parliament, but alſo between the derte. and their Par- 


; e repreſentation. 


The power « of "Srofogation or Aiflolution, interpoſes 
in the caſe of a conteſt between the two houſes: the 
negative in the legiſlature veſted in the crown, is a 
check upon their own repreſentatives, in their legiſla- 
tive capacity. And to that prerogative the people 
may, and often have appealed by petition againſt bills 
paſſed by both houſes of parliament. If the people 
are injured by the act of their own repreſentatives, in 


3 ferior 
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ferior powers, the ſame prerogative of the crown may 
be appealed to for a prorogation or diſſolution, 


' which remedy the crown has often interpoſed of it's 


own accord. 


This great prerogative is a truſt 2 the people, and 
ſubſiſts for their ſecurity. For that very end and pur- 
poſe it was by the original compact derived from them, 
together with the crown in which it is lodged, as truly 


as the powers of their own repreſentatives, are deri- 


ved from them by election. Both are alike fiduciary, 
to be exerciſed as all the prerogatives of the crown 
and all the powers of parliament ought t to be, for the 
common-weal of the realm. | | 


T bey are much mi ſtaken, wag imagine the prero- 
gative of the crown is a peculiar eſtate of the king, in 
which the people have no intereſt : for in this alſo, 
they have an inheritance: as one of the guards and ſe- 
curities of their liberties : and the exerciſe of the pre- 
rogative is not the perſonal act of the prince, but the 


function of the royal politick capacity of the ſove- 


reign, the end of which is the ſame with that which 


is the end of all government, the good of the people : 
and all the acts of the crown are guarded with conſti- 


tutional checks and reſtraints, to 2 the welfare of 
the community in the exerciſe of them. It is not 
therefore the legal prerogative of the crown which is 
the object of dread, but uſurpations of power which 
aſſume that name, and tranſgreſs the bounds of the 
truſt repoſed in the ſupreme executive power. 


Thus much we have ſaid, to aſſert the reality it 


the remedy of the evil in queſtion, and to explain the 


principles upon which it is eſtabliſhed as a ſolid foun- 
dation; which was perhaps more neceſſary than to 
point out the difficulty of the remedy, which is ſuffi- 
ciently manifeſt from its very nature. Upon that, 
therefore, we ſhall only ſay, what every one mult feel, 
A'a2 | that. 


| „ 
that it is an aukward and diſagreeable ſituation for the 
people to be reduced to an appeal from their own re- 
preſentatives, whom they themſelves have choſen to 
defend their rights, to profound their grievanees, and 
to provide a remedy for them, as where they have 
placed their truſt, their natural confidence ought to 
be: And the proper charge and office of their 1 repre- 
ſentatives is to be a check upon pernicious counſels 
given by civil counſellors to the crown. The beſt 
compliment that ean- be paid to ſuch a ſituation is, 
that it is not a hopeleſs ſtate. Neither ought it to di- 
miniſh in our eyes the value of the inſtitution of par- 
liaments, the very term or endurance of which, as 
well as their conſtitution, is a ſecurity againſt an ex- 
tremity of power in them to do miſchief :: And if 
they are freely and prudently choſen, they cannot na- 
turally be ſuppoſed to- fall under ſuch an influence, as 
to require the interpoſition of 195 external or extraor- 
oy remedy* ; 5771 


The effects of an unconſtitutional power, U 
muſt become much more dangerous, when the pre 
tenſions to it are perſiſted in, and the een eb 

remedy is not applied to rectify the wrongs that are 
done by it. This may prove a very dreadful ſituation, 
and the eonſequence may. lead to dangers of the firſt 
magnitude. I cannot betray the cauſe of liberty ſo- 
far as to ſay, that even for theſe, if unhappily they 
were to exiſt, there is no eure, But that is indeed a 
very ſerious ſubject of contemplation. There is 2 
line there, which it docs not belong to theory to draw. 
Neceſſity, and neceſſity extreme only, can point it out. 
And terrible muſt be the rents that let ght enough 
in to make this ſecret legible. It is the knowledge of 
good and evil, unhappily learned only oy eating of the 
forbidden fruit in a very great quantity “. | 


* I am not, however, ſo ſhy as the able and learued doctor 


Blackſtone, of adopting the opinion of the great Mr, Locke 
upon 
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1 
Pre- eminent in difficulty may that remedy be ſaid to 
be, which 1 is the laſt effort of oppreſſed liberty. And 
before 


upon this delicate ſuhject. For it is the opinion naturally taught 
by a ſenſe of Engliſh liberty, and read in the unwritten volume 

of the conſtitution, by thoſe who never ſtudied Treatiſes on Go- 
verument. While I have the fundamental principles of the 
_ conſtitution with me, and the greit charter of our liberties writ 
ten in the Revolution, | ſcruple not to head the footſteps of Mr. 
Locke, who was one of the greateſt oracles of the conſtitution, 
of civil policy, and of the divine laws of nature that are written 
in the Heart of Man, as the original code of his unalienable 
rights, Neither am I afraid:to.ſpeak out what every .Engliſhman 
may, and ought to think, that there is a remedy for the very 
worſt ſituation that things can be brought to: And I thall never 
Mun the opportunity of ſaying it, when queſtions of liberty, 
and that concern the vitals of the conſtitution are agitated ; which 
are the only times that people will give themſelves the pains to 
think about it. Then may that be ſaid, which never ought:te | 
be unknown to the ne of this country, nor forgotten hy 
them. 


Mr. Locke certaialy PR ſuppoſe (and it was only ſuppoſing 
what we all know has happened ) that there nay be a difolution 
of the Government: And it is remarkable that he ranks among 
thoſe breaches of truſt in theexecutive magiſtrate, which (accord-. 
ing to what Mr. Blackſtone call Mr. Locke's notions,) amount 
to a diſſolution of the Government, not only all unconſtitutional . 
means uſed to corrupt the repreſentatives, and influence eleCtors.; 
but alſo any method taken to preſeribe what manner of perſons 
mall be choſen.  ** For,” (lays he) thus to regulate candi- 
dates and electors, and new model the ways of election, what 
„is it but to cut up the government by the roots, and poiſon 
the very fountain of public ſecurity.” The poſition of Mr. 
Locke, which Mr. Blackſtone ſays, however juſt it may be in 
theory, he cannot adopt, nor argue from it, under any diſpen- 
ſation of government actually exiſting, is this, “ that there re- 

% mains ſtill inherent in the people a ſupreme power to remove 
or alter the legiſlative, when they find the legiſlative act con» 
« trary to the truſt repoſed in them: For when ſuch truſt is 
« abuſed, it is thereby forfeited, and devolves * d thoſe ma 
gave it,” 

But 


. EIN 


1 | 5 
before turning to which all ordinary means muſt have 
failed of bringing to juſtice thoſe criminal ſubjects, 

| i who 


But with the TP" doctor's leave, if we e cannot adopt © or argue 


on this concluſion of Mr. Locke's under any diſpenſation of go- 
vernment actually ſubſiſting, I know not when we ſhall: For if 
the government were come to a diſſolving ſtate, which muſt pre- 
c. de an actual diflolution, we ſhould not argue but act upon the 
principles aſſert.d by Mr. Locke: And I know nothing ſo effec- 
tual to prevent the neceſſity of acting upon them, as our being 
all very well acquainted with them, and feeling their proper 


energy. For which reaſon there may be very ſit occaſions for 


arguing upon theſe fundamental notions, as Dr. Blackſtone would 
call them, which lie below all other foundations. And, however 
well the important poſt of liberty may be ſecured at preſent; it 
can never hurt lawful government, that we ſometimes ſpeak of 
thecure for tyranny, to which all unlawful uſurpations of power, 
and invaſions of the conſtitution, are but the approaches. 


I ſhall therefore take the liberty on this occaſion to ſay, that' 


I preſume it is ſound doctrine, that parliament itſelf has not a 


wer to make a law deſtructive of the liberty of the people, be-' 


' cauſe they are ſent to parliament to preſerve and not to deſtroy 
the people's rights. And if the whole three branches of the 


ſupreme power of government were to combine to fubvert the 


conſtitution, which is their own 9 and to overthrow the 
rights and liberties of the people, there is in this conſtitution 
a reſerve, in the firſt principles of all power, of a remedy, though 
it is an awful one, for ſo tremendous an evil. For our liberties 
and privileges muſt live when we are dead. Natural liberty is 
the firſt ſtate of all men ; but civil tiberty is the e nature of 


Engliſnmen. 8 R 


When the ends of government, are . By the abuſe of 
it, the rights of government ceaſe, and power reverts, to its own 
fountain. When the original compact is broken, the bonds of 

the conſtitution are diſſolved, and the body politick reſolves into 

its conſtituent elements. In that extremity, and till ſuch an 
extremity, the laſt remedy is not to be looked to; in that hour 
of neceſſity, firſt principles, the virtue of which can never eva- 
porate, ſtep forth with their ſupreme authority to e the 
breaches, and reſtore foundations. ET 


That is an unnatural fate of things, and therefore is painful, 


T:e conſtitution feels the anguiſh of an univerſal diſſoluti n. 
| <= ut 
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who by their influence and their power, their counſels 
or their conduct, have been the baſe inſtruments of 
overturning the rights of the people. But all invaſions 
of the conſtitution have a tendency to open the acceſs 
to that ſtate of things, which might call forth the moſt 
difficult and diſmal of all remedies. And thole who 
are not properly alarmed at ſmaller dangers, take the 
read ieſt courſe to bring on the greateſt evils and miſ- 
chiefs, to which, in their nature or conſequences they 


can lead. To ſuch a calamity, were it to happen, 
oY 


But ſhe is then in a parturient ſtate, and from the mak 
womb of her diſſolving frame, under fayourable auſpices, the 
fair child of liberty is, in the propit ious moment, born again, 
and cloathed afreſh with the beautiful array or a legal ant 


ment. 


God forbid! that we, or our poſterity, ſhould ever ſee this ter- 
rible ſcene, or ſhare in the agonies 0: ſuch a painful regeneration, 
Who, ſo loſt to humanity and to the welfare of -mankind. as to 
occaſion or invite the dread appeal made by the Counteſs of 
Arundel ? who in the face of Henry the IId. ſirſt invoked the 
broken liberties of England, and then ſaid, therefore I, 
„ though a woman, with all your natural ſubjects, do 85 
from you to the Tribunal of God, the great and terrible 
* judge, let him revenge us.” At which words, as the Hiſto- 
rian relates, the tyrannical king was confounded, and held his 


peace, becauſe his own conſcience told him ſhe ſpoke no more 
than the truth. But the principle of lawful reſiſtance, as the 


avenger of forfeited allegiance, and of an infracted conſtitntion, 
is the great ballancing power of this government, and its own 
force is everlaſting. 


This is the myſtery ; which is hid from many ages and gene- 
rations ; and happieſt theſe from whom it is hid; but it has 
been too often revealed. It is the great arcanum of the conſti. 
tution, which lies locked up under all the bolts and bars with 
which the love of ourſelves, the love of our country, the love of 
poſterity, can faſten it in; and nothing but the ſame keys can 
unlock the ſolemn temple in which it is depoſited ; a temple 
not to be approached without reverend incenſe to the God of 
Liberty, whoſe unconſecrated priefts ſacrifice her devoted ene- 
mies to the injured rights of men born to be free, 
A a 4 
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thoſe doctrines would be deemed acceſſary, which upon 


falſe principles, and by a manifeſt perverſion of the 
law, attempt to eſtabliſh an unconſtitutional power, de- 
ſtructive in its nature, difficult in its remedy, and that 
in its conſequences may prove ſubverſive of our hber- 
ties. 


Here we ſhould ſhut up the argument, but the bead 
of danger naturally turns our eyes from argument to 
evidence; and the ſubject we have been upon, hardly 
permits us to quit it, without tak ing ſome notice of 


preſent appearances, which are the actual conſequences 


of the doctrine we have been proving to be dangerous 
as well as erroneous. 


Had we nothing elſe to judge from but the imme- 
diate effects which we behold, the danger of this 
doctrine, and of the power for a prop to which it 
is coined, is too glaring to be diſputed, The effects 
which we ſee, and to ſee which, we have but to 
keep our eyes open, cannot give favourable impreſ- 


ions of the cauſe from which they proceed. A mxa- 
ſure which the whole nation diſlikes, and cries our 


againſt, does not beſpeak a commendation of the prin- 
ciples by which it is juſtified. And will an obſti- 
nate adherence to fuch principles, and a purſuit of 
ſuch meaſures produce no danger? It is not natural 
motions, but ſtrains occaſioned. by wry fteps, that 


are accompanied with ſwellings: And if theſe are not 


timely reduced by emollients, they feſter, and prove 


5 dangerous to the body. 


T1 do not know if meaſures, which force to juſt com- 
plaints, and extort lawful remonſtrances are guiltleſs, 
but I am ſure the actual ſtate of government, which 
for ſome years has diſtrefſed this country, and ren- 
dered us not only diſturbed at home, but contemp- 


_ tible abroad, and has, I ſupect, made us as unſecure 


without, as we are unquiet wichin, is not innocent 
even 


L 01 

even if thoſe v various and repeated infamous outrages 
committed by different affociations of a lawleſs ban- 
ditti, who are the terror of the quiet and peaceable 
ſubject, whoſe habitations and property they invade, 
and even affault their lives, trampling upon the laws 
of their country, and rebelling againſt all order and 
government. Some men, like facrilegious theives, who 
ſteal in midſt of a conflagration, are wicked enough 
to take encouragment from juſt and legal remonſtran- 
ces, for invaſions and breaches of the law, to ſet all 
Jaw at defiance, and throw off all ſubjection, think- 
ing it ſafe to deſpiſe and reſiſt lawful goverment, when 
they hear improper acts of exertions of power com- 
plained of in a legal way. The truth is, miſgovern- 
ment is the greateſt foe to the reſpect due to govern- 

ment: And ſuch unhallowed proceedings are not the 
leaſt mortifying circumſtances that attend times of 
general complaint, however juſt and neceflary, nor 
among the ſmalleſt dangers that accompany meaſures. 
which are the cauſe of  publick diſſatisfaction and 
ſpreading diſcontent. It could not be fa:d with 
more reaſon, of the people of whom it was ſaid, than 
it may be of us, externis viftoriis 2 civilibus etiam 


neftra conſumere didicimus. 


One thing is viſible, the kingdom at this mo- 
ment is in labour, and daily brings forth petitions, 
complaints, murmurings, apprehenfions. Theſe are 
ſerious things in ſuch a country as this. No body 
knows to what they may grow: And thoſe who would 

moſt wiſh: to prevent bad conſequences, can leaſt 
foretell what may happen. It is none of my intention 
to excite ſedition and tumult, Motos preftat compo» 
nere fluftus. But indeed there is no need of writing 
to raiſe a flame in the kingdom: The fire already 
burns, Nor is it at all ſupriling, if there is any juſtice 
in the refle@ion which we quoted from the hiſtorian, 

Rapin 


n 
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Rapin did not write the biſtory of the Middleſex election, 
nor compoſe his work from the news of our daily 
Papers, but he has told us, as we have ſeen, that it 
is impoſſible a nation can ſee their liberties in the 
hands of men whom they have not themſelves freely 


_ Choſen, without . to be delivered from ſuch 


oppreſſion. | 
A fact, even in a ſingle inſtance, correſponding 


with ſuch an obſervation, is a juſt foundation of com- 


plaint. But principles attempted to be eſtabliſhed, 
that promiſe nothing but as many repetitions of the 
ſame act, as emergencies may at any time require, 


and that cut up by the roots the rights that have 


been injured—Theſe are not to be endured. 


It is not mere empty noiſe and clamour that we 


hear, which may be raiſed we know not how, and 


goes as it came, becauſe there is no ground for it, 
like a ſudden blaze which quickly dies away for 
want of fuel to ſupport it. The buſineſs in hand 
is a matter of right, upon which men can judge, 
and that wiſe men will ponder, as it concerns every 


member of the common-wealth. There are not want- 


ing, as Sir Edward Deering ſaid, men of birth, qua- 
lity, and fortune, who have been of good aſſiſtance 
to the ſtate, and are no way obnoxious to it, who 
ftand forth upon this occafion, in ſupport of what 
they aſſert to be the rights and privileges of the 
people of England; and the opinions of ſuch men 
muſt have weight with others leis able to judge of 
the wrong, but equally liable ro ſuffer by it. 


Conſidering the perſon from whom it came, it 
was not an unſenſible anſwer which Gallio the Ro- 
man deputy of Achaia, (a man whoſe character it 
was, that he cared for none of theſe things which 
did rot immediately concern his own governm:nt) 


gave, when the Jews brought St. Paul before his 
Judgment 


. 
judgment ſeat. If it were a matter of wrong, O 
ye Jews, reaſon would that I ſhould bear with 
< you, but it be a queſtion of your law, look ye to 
« it.” This buſineſs in hand is a great matter of 
wrong, and reaſon will, that repreſentations and re- 
monſtrances upon it ſhould be borne with. It is a 
great queſtion of our law, and the people ought to 
look to it. And if the minifters of government do 
not alſo look to it, they will ill look to themſelves. 
For miniſters are but the ſervants of the people, and 
if the people are not ſerved, much more if they are 
hurt, they will not only not ſupport, but they will 
_ oppoſe, till they pull down * who do not ſerve 


them. 


It has been well obſerved, that it is an error to 
which thoſe at the helm are frequently liable, to 
diſregard the complaints of the people. Being al- 
- ways ſurrounded with Flatterers, or ignorant of what 
paſſes any where but at court, they are apt to ima- 
gine, that having a few of the great men for them, 
the reſt of the people are to be counted as nothing. 
But it always has happened, and it always will hap- _ 
den in ſuch a country as this, that thoſe who reaſon 
in this manner, find at length to their coſt, that the 
great men, and kings themſelves, have no more 
power than private N when unſupported by 


the people. 


. Ru con very liable to miſtake, to judge, in all, 
caſes, of the ſentiments of the people by thoſe of 
their repreſentatives. For as the repreſentatives de- 
bate and determine upon matters brought before them 
without inſtructions from thoſe they repreſent, their 
reſolves, in one ſenſe, can be conſidered but as 
private opinions, though while they are within the 
bounds of their legal powers, and upon matters con- 
cerning which, they have by the conſtitution, a pro- 
pe* 
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per juriſdiction, the extent of which is not exceed- 
| ed, their reſolutions are of force to bind the people. 
Upon which account it is, that we ſee from hiſtory, 
the people have often appealed from the deciſions 
of parliaments, when thought too prejudicial to the 

nation, and have, in caſes of the laſt extremity, 
even appealed to arms. But the conſtitution is now 

happily armed with remedies which ſuperſede thoſe 
cauſtick medicines uſed in the rude and barbarous 

times. 


In ſuch caſes, miniſters who have deluded clicin 
ſelves in a fatal ſecurity, as to the ſentiments of the 
people, perceive, when it is too late, that the ſmall 
numbers they had gained, are a weak defence againft 
the fury of an enraged nation. This was remarkably 
verified after theſe kingdoms were happily and ſea- 
ſonably delivered from the dominion of 'Qneen Anne's 

. tory parliament and miniſtry. For a while, five or 
fix hundred perſons who compoſe a parliament, and 
perhaps ſome hundreds of magiſtrates in towns, and a 
few frecholders in counties, who, by ways and means, 
may be got upon particular occaſions to preſent ad- 
dreſſes of approbation, may be paſſed upon the world 
as ſpeaking the ſenſe of the body of the nation, and 
the reſt be reckoned as nothing: But when the cri- 
tical time comes, the greater number muſt be taken 
into the account, and then that of thoſe who are in 
office and in truſt, appears to be infinitely may in 


compariſon of the whole. 


Such refletions as theſe we would not puſh to 
an extravagant length, nor would we be underſtood 
to point at any. improper applications of them, Bur 
they. are the truths of hiſtory, and the experience 

of paſt times: And it muſt be a ſerious wiſh, rather 
than a vain reproach, that miniſters would, in place 


of ſoine of the idle and , not to ay ſhname- 
ful 
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ful and flagitigous amuſements, by which dk * 
endeavour to qualify themſelves for their important 
ſituations, as if the great concerns of the nation were 
leſs than play, and to be more lightly ſported with 
then betts fet upon the dice: if inſtead of theſe 
they would try to learn both what this country has 
done, and what ſhe has ſuffered. By that means 
they would certainly conſult their own intereſt more, 
and ferve their country better. T hey would, on ſuch 
an occaſion as this, know the importance of the ſenſe 
of the nation, and the value of national Opinions 
and inclinations. 


The preſent queſtion is, ia a 1 ſenſe, a po- 
pular queſtion, and there is no denying of it. The 
people ſupport their own rights. We might have 
gueſſed, if we had not ſeen it, upon what ſide the 
popular opinion would be. But popular opinions are 
no objects of contempt. Even ſuch a tool of a court 
as Bacon, could tell his maſter upon a very grave 
and weighty occaſion, © That popular opinions are 
«© to be Ss and that _— had re 1 
<< he” 1-0 


It was the parliamentary 3 of old, the peo- 
5 of * England muſt be ſatisfied.“ Till they are, 
they will not be quiet. Hamma per incenſas citius 


ſedetur ariſtas. We may be told of the mob petiti- 


oners of London, of Middleſex, Yorkſhire, &c. But 
1 will tell thoſe who talk in that ſtile, ſuch mobs 
as theſe petitions come from, will decide any contro» 
6 verly that can be raiſed in England, if the gauntlet 
is thrown. And whoever, they are, that make a 
mock of petitioners, they may depend upon it, the 
ſtandard of liberty will be followed, when the ban- 
ner of power. has but few. to attend it; and thoſe 
more likely to deſert their colours, than to ſupport 
the cauſe in a day of trial: Men love freedom, and 

| a liberty 


| tt „ 
liberty is an ina which burns in the breaſts of 
Engliſhmen, with an extreme hatred towards choſe 
ho 1 it. 


One cannot help bong . to ſee the reign of the 
firſt native Prince of the houſe of Brunſwick, diſgrac- 
ed, as it has been, with complaints of invaſions of 
liberty. Under the benign government of his ma- 
zeſty” s two illuſtrious anceſtors, whoſe. memory theſe 
nations revere, the bittereſt enemies of the proteſtant 
ſucceſſion could not, even in the days of the moſt ma- 
lignant diſaffection, and when every corner was ran- 
facked for ground of clamour, bring ſuch an accuſa- 
tion. Theſe princes were the glorious protectors of 
the liberties of Europe, and the faithful guardians of 
"the rights and privileges of theſe Kingdoms. They 
knew that the crown they wore, was the 4 or TORO 
liberty, which i it was rape to maintain. , 


His preſent majeſty. alſo moſt gracicuſly . ts 
ogople, when he firſt aſcended. the throne, that their 
liberties. were as dear to him as any jewel-of his crown; 
and, indeed, they are the brighteſt jewel in it. Ne- 
vertheleſs, complaints are not new— complaints of 
ſuch an impreſſion, that for the pattern of them, we 
muſt go back beycnd the revolution complaints that 
cannot but be 5 to the real friends of the hano- 
ver family. It is, however, 4 happy circumſtance, 

that even complaints of this ſort do not reach the juſ- 
tice of his majeſty's royal diſpoſitions, or affect the 
a loyal affection of hjs faithful ſujects. To his majeſty” s 
on paternal goodneſs, will chearfully and with grati- 
tude be attributed the acts of his government in fa- 
vour of the liberty of the ſubject. The conſtitution 
tells us where to lay the blame of meaſures that are 
injurious to the rights of the people, and of a tenden- 
cy to rob his majeſty of the hearts of his ſubjects, 
which are "the beſt garriſon of the kingdom. We 
„ know 
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know where reſponſibility is; and we know the power 
that can make thoſe who are reſponſible, amenable, 
and from which, no power nor protection is able to 
ſecure the greateſt, if once it is effectually rouſed to 
call the criminal to account. Nor let any one draw 
aſide the veil that hides the throne in ſacred reverence. 
His majeſty may adopt the words of his illuſtrious 
predeceſſor Queen Elizabeth, who was not behind in pe- 
netration with any prince whoever wore her crown, 
in her anſwer to the commons of England, on preſcn- 
ting their thanks for annulling monopolies, which had 
become a national evil; © I beſeech you,” ſaid that 
great queen, & that whateyer miſdemeanors 'and miſ- 
« carriages others are guilty of, by their falſe ſug- 
<«« peſtions may not be imputed to me. Let the teſti- 
e mony of a clear conſcience, entirely, in all Telpects, 
* excuſe me, You are not ignorant, that Prince's 
i ſervants are oftentimes too much ſet upon their 
9 own private advantage; ; that the truth is frequent- 
** Iy concealed from princes, and they cannot them- 
& ſeves look narrowly into all things, upon whoſe. 
« ſhoulders lieth continually | the heavy Wh he of the 
Wo greateſt and moſt | important affairs.” 


75 


- Theſe are the miaifters of the crown, Wer of chefs 
| a the people are to think when they complain. 
It is an old ſaying, but the proof of it is no novelty, 
nor are the examples of it likely ever to be ſcarce, 
nemo imperium flagitio que fitum' bonts artibus exercuit. 
Men are too fond of power, and miniſters. truſt too 
much too it, however they got it into their hands, to 
be over ſcrypulous about the means of preſerving it, 
, when theſe are dictated by the neceſfity of the condi- 
tions on which it is held. Evil devices to cure blun- 
ders, are generally the child of the ſame imbecility 
that committed them. When governors, who can- 
not conduct theinſel ves, want extraordinary remedies 
on particular emergencies, VEE are eaſily led into 
| - 5 | | | | ſcrapes 
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| ſcrapes, by conſulting the ſtate quacks which ſuch 
| ſorts of miniſters employ; for theſe poor undertakers 


are but a kind of horſe doors, who will preſcribe very 


voilent phyſick, without conſidering whether the con- 


ſtitution can bear the ſhock it will occafion; ſome 
late meaſures, if I miſtake not, are very much of this 
ſtamp; and the writings by which they have been de- 
fended, to me appear to have the ſame colour. 


Miniſterial meaſures, we know, muſt not only be 
ſupported, but it is underſtood to be neceflary to 


Juſtify them, however raſhly undertaken, and though 


fincerely repeated of in ſecret, when the conſequences 
are ſeen. But nothing but pure madneſs could lead 


to juſtify an Be ee act, by laborious endea- 


yours to cram down our throats principles. pregnant 
with the worſt of evils, and infinitely more alarming 
than any ſingle inſtance of miſconduct which they 
could be uſed to palliate. It is not by ſuch doct- 
rines as have been broached, whatever pains may have 
been taken to ſpread the vehicles which. convey them, 
that the flame which has been raiſed, is to be quen- 
' ched. Gentlemen are miſtaken, if they think the 
people a fit ſubject for ſuch impoſition to work up- 


don. Our privileges are not to be written away, the 


conſtitution is not to be conquered by one aſſault · 


The acts of government cannot prevail over the prin- 
ciples of the conſtitution; nor will the rights of the 


people yield to be expedients of any adminiſtration. 
If writers, whoſe works we have ſeen, conceived the 
people of Fngland were ſuch fools as to ſwallow the 
- poiſon they have adminiſtered, their conception will 


s aſſuredly breed nothing but their own confuſion, and 


the ruin of thoſe in whoſe ſervice their labours have | 
been employed. | 


The cry of the nation is, leis prefidium PTY ini 
guitas eripuit refiituatis: And a much better ſervice 
would. 


— 
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would have been done to the a; as welt: as to 
the people whoſe rights have been injured, by coun- 
ſelling to reſtore what had been taken away, rather 
than aſſiſting to defend the injury. It is the ſecond 
part of true wiſdom to mend an error as ſoon as poſ- 
ſible. And upon this ſubject alſo, inſtruction may 
be had from the ſame Queen Elizabeth, who knew the 
weight of the ſcepter the ſwayed, as well as any 
prince that ever ſat upon the Throne of England, 
in her ſpeech to the commons already alluded to, 
«© I owe you my hearty thanks and commendations 
« for your ſingular good will towards me; not only 


e in your hearts and thoughts, but which you have 


% openly expreſſed and declared, whereby you have 
& recalled me from an error proceeding from my 
„ ignorance, not my will—Theſe things had un- 

”. geſervedly turned to my diſgrace, to whom nothing >. 
« 1s more dear than the ſafety and love of my peo- 
% ple. The ſplendor of regal majeſty hath not ſo 
ce blinded my eyes, that licentious power ſhould pre- 
«© yail with me more than juſtice, —The glory of the 
name of a king may deceive princes that know not 
« how to rule, as gilded pills may deceive a ſick 
patient. But I am none of thoſe princes: For I 
e know that the common-wealth is to be governed 
cc for the good and advantage of thoſe that are com- 

«© mitted to me, not of myſelf to whom it is entruſ- 
t ted; and that an account is one day to be given 
&« before another judgment ſeat. I think myſelf moſt 
« happy, that, by god's aſſiſtance, I have hitherto ſo 
* proſperouſly governed the common-wealth in all 
© reſpects; and that I have ſuch ſubjects, as for 
% their good I would gs leave both kingdom 
c and life alſo.” 5 AT 


Miniſters, who at any 1 time deſpiſe petitions and 
complaints of the people, will not alſo deſpiſe the 
"Fu Rn 3-9 _ Conſequences 
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conſequences to themſelves. It is long ſince the li- 
berties of England had a ſacrifice: But it has been 
thought by very wiſe men, that it does look very like 
as if judgment would at laſt begin. The people of 
England as a beaſt with many heads, and if once 
they are angered, they rage like a tumultous ſea. 


It is to no purpoſe to complain of their being ſuſ- 


ceptible of commotion, while cauſes of diſcontent 
are not kept at a diſtance. There are humors in the 


political body, as well as in the natural, and if they. 


are not removed but ſtirred, they will do hurt. 
The more eaſily the people are exaſperated, the more 


criminal it is to provoke them, becauſe if they are 


driven to extremes, it may prove true which has been 


ſaid in a particular ſtile of language, that the mid- 


wifery of any occaſion will ſerve to produce the pro- 


digious iſſues of their madneſs. If the country, as 


is ſometimes alledged, is ready enough to bring forth 
troubles of itfelf without ſowing, it is very needleſs 
to through the ſeeds of them into the ground, only 
to make the harveft more plentiful, 


In this nation the reproach of invaded liberty will 
not be ſuffered to remain, whatever may be neceſſary 
to wipe it away. And if there is a man, or a mini- 
ſter in this country, of whom, in any ſenſe, or in 


any extent of the words, it can be ſaid Vitia, quibus 
ſolis gloriatur, ſunt evertere imperium, etiam cum em- 


Peratoris amicum ageret, it would be but kind to whiſ⸗ 


per into his ear, the admonition given to a Roman 


Governor, to incline him to treat the people with 


goodneſs and lenity, imperaturus es hominibus qui nec 
totam ſervitutem pati poſſunt. But as for the liberties 


of England, they are too firmly eſtabliſhed to be 
| ealily deſtroyed, One may venture to propheſy, even 
in prophetick language, That in that day, when 
c their enemies lay ſiege againſt them, they will 
18 prove a burthenſome ſtone, that will cut in pieces 


es all x 
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« all thoſe who are gathered together againſt them.“ 
Convelli fine exitio convellentium non poſſunt. : 


Such are the reflections of one, no matter who, 
if he is but a ſincere lover of his country. What- 
ever weight is in them, is derived from the ſubje&t; 
for nothing could be ſaid to add to the weight of 
it, I did not follow the example of the two au- 
thors, whoſe treatiſes I undertook to conſider, by pre- 
facing this diſſertation with a vindication of my mo- 
tives; and 1 ſhall not add to the length of it, which 
aſtoniſhes myſelf, by explaining them, Theſe, in all 
caſes, are beſt to be gathered'from the tenor of writ- 
ings themſelves: And they are of mighty little con- 
cern to the publick, and of till leſs importance to 
the matter that has been handled. Thus much I 
ſhall only . ſay, that if the ſubject had not made a 
firong impreſſion upon my mind, I hardly think any 
thing elſe could have prevailed upon me to have en- 
tered into ſuch a diſcuſſion of it. And I am not 
conſcious of being too apt to embrace opinions 
without reaſon; or of being ſo ductile, as to ſubmit 
to influence, which either ſuperſedes or renders it 
very convenient to ſtifle thoſe that are real. Whether 
what has been ſaid, has come from conviction or no, 
ſhall be left to be decided by the matter itſelf, and 
the manner in which it has been treated. 


1 have endeavoured to treat the ſubje& in 1 ſuch a 
manner, as I thought, became the dignity and the 
gravity of it. I do not think I have wric in the ſtile | 
or temper of party: I had no temptation nor invita- 
tion. no call nor obligation to do it: And to avoid 
it, I paſſed over thoſe parts of the two performances 
J have had under my eye, which were pointed to 
any particular quarter or object, of a tendency to ex- 
cite heat or ill humour, of which there are not wan - 


ting i in them both. VV a EW 
| Sb: 1 
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The ſubje&t itſelf is ſufficient to make a very cool 
man warm; and on the fide of it, which gains my 


affections, the moſt moderate man may be earneſt, 


and deſpiſe the imputation of being a partizan. 


A wiſe man will firſt covet his own approbation, 
Faction, fire-brands, and incendiaries, every good 


man will deteſt: And if he admires, it cannot be 


becauſe he is in love with time-ſervers and weather- 
.cocks, who can change opinions with the ſame faci- 


lity that they ſhift fides; one day the tools of tyran- 
ny, and the next, inrolled among the friends of li- 
berty, as their intereſt, - their ambition, their reſent- 


ments, proſpects or purſuits, drive or direct. An 


honeft man, no party will ever make ſay what he 
does not think, or advance what he would either be 


' aſhamed to avow, or afraid to juſtify : Nor will any 


connection or attachment ſeduce him to act inconſiſ- 
rently with himſelf. But inconſiſtent with his own 


ſafety, as well as duty, does every man in this coun- 
try act, who behaves otherwiſe than as a warm friend 


of the revolution ſettlement of the crown, and a zea- 
lous ſupporter of the liberties of theſe ee of 
which that is the grand ſecurity. 


In defence of the conſtitution has been lent the 
eeble aid of the conſiderations contained in theſe 


meets. To fight for the conſtitution, is a conteſt, in 


which it is no victory to overcome. Cruentam 2 
luctuoſum victoriam hoftibus relinquimus.—Propatria, pr 
libertate certamus. In the cauſe of liberty, and to 


_ thoſe who enjoy it, any one of the people may ſpeak, | 
as every one of them muſt ſhare either in the pre- 


judice or advantage of any meaſure that is taken, ſo 
far as it affects the common+-wyealth in general. 


—neque facun. 


dium exercui libertatem popult armis non adfirmavi—ſel 
4 75 verba 1 vos plurimum valent, fatui Baer 41 
. 
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ſerere; que 1 dale utilius fit vobis aud 4 2am 
nobis dixiſſe. 


To the people of this great country, I bare aul | 
further to preſent as a model, the example, and the 
exhortation of an antient Briton, in a ſpeech made 
about 1700 years ago, with which he encouraged his 
countrymen to repel the Roman yoke ; and which the 
Roman hiſtorian, feeling it's energy and power, has 
tranſmitred, to the honour of him who made it; 
« Let us,” ſaid he © act as men that hold their li- 
« berty as well as their glory dear,” adding, as I thall 
conclude, BRITANNI AGNOSCENT SUAM CAUSAM. 


THE CASE OF THE LATE ELECTION FOR THE COUNTY 
OF MIDDLESEX, CONSIDERED ON THE PRINCIPLES | 


OF THE ee, AND THE AUTHORITIES 
OF LAW. 


BY THE RIGHT HONOURABLE JEREMIAH DYSON. 


\HERE is a criſis, when, on certain ſubjects, 
the ſober remonſtrances of truth and reaſon are 


e 
5 of little avail againſt the W impetuoſity of 
; public prejudice. 


Happily, however, an incernperance of this kind is 5 5 | 


„ eenerally as tranſient as it is violent; and, as its rage 
» I bates, the minds of the prope become open to con- 
: viction. 

0 | | 3 | 
There is a e due even to the ata 


7 of the public: and no prudent adminiſtration will 
be inattentive to what is called popular clamour, 


V V Wy Iodeed 


when founded on juſt information: but removed, as 
the far greater part are, from the ſource of true intel- 
ligence, how eaſy is it for thoſe who have an intereſt 

in impoſing on the public, to miſlead them by falſe 


henſions? 


to defeat the very ends they had in view, and which 
were ultimately deſtructive of their own good ? 


mination of the election for the county of Middle. 


who has taken ſome pains to inveſtigate it, thinks ic 
the duty of a good citizen, to ſubmit thoſe reaſons 

and authorities to the judgment of the 12882 
have brought conviction to his own mind, 


3 92 * 


- Indeed the public opinion is ſ:1dom erroneous; 


repreſentations, and alarm them with vain *ppre” 


Impelled by fuch miſtaken motives, how frequently 
have the people concurred in meaſures, which tended 


But there is that juſtice and generoſity in the pubi 
lic, not always to be found in individuals. When the 
people, by. candid and temperate arguments, are per- 
ſuaded that their opinions and apprehenſions are 
groundleſs, they are ready to renounce them, and 
to turn their reſentment againſt thoſe who have de- 


ceived and miſled them. 
Later times ſcarce afford a fironger 1 of mil 


eee than that which poſſeſſes the minds of 
ſome perſons, with reſpect to the late important deter | 


Kr. 


As few are acquainted with the true ſtate of this 
great conſtitutional queſtion, the writer of theſe ſheets, 


To. this end, he propoſes to ſhew bom the records 
of parliament, and the authorities of law, that the fi 
houſe of commons is legally inveſted with the power h 

Te they have exerciſed with reſpect to the late determins = 
tion of the election for Middleſex. | : 


20 anther, that, on the general N of ca 
b an 


— p VR . 


E 
and nenden policy, they ought to have furh 


a power: and that, in the inſtance in queſtion, they” 


have exerciſed their power in a juſt and conſtitutional 
manner, not only according to the law and uſage of 
parliament, but in ſtrict conformity with the adjudi- 
cations in the courts of Weſtminſter, on ſimilar occa- 


ſions. 


That the reader may be the better able to 3 of . 
the arguments tending to prove theſe propoſitions, .it _ 
will be neceſſary previouſly to ſtate the proceedings of 


the houſe this ſeſſions with reſpe& to Mr. Wilkes; 
more eſpecially as the miſtakes and mie ben 8e 


which poſſeſs the minds of ſome, ariſe from the want 
of being acquainted with theſe proceedings, or of con - 
ſidering them with due attention and accuracy. 


Mr. Wilkes, in the laſt parliament, was expelled 
from the houſe of commons. Being, moreover, by 
the verdicts of his country, convicted of crimes, for 
which infamous puniſhments have not unfrequently 
been inflicted, he thought proper to abſcond ; ſo that 
- ſentence could not then be PAY en him: 7 | 

upon he was outlawed. | | 


On the eve of the general election, he nevertheleſs 
appeared i in public; and, though an outlaw, was elec- 
ted one of the knights of the ſhire for the county of 


Middleſex. His outlawry however was afterwards re- 


verſed, and ſentence was paſſed upon him; in purſu- 
ance of which, he was committed in execution, to 


the priſon of the kings bench. 


Being 1 in this fituation, he himſelf brought this con- 
ſideration of his particular circumſtances before the 
houſe, by his own petition? which occaſioned them 
to call for the records of the king's bench, whereby 
the ſeveral convictions againſt him, and the ſentence 
paſſed thereon ; hates before the houſe, 
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His petition having been heard and el he 


vas afterwards charged with a new offence ; that of 


writing a preface to a letter which had been printed in 


the public papers: And, in the beginning of Februa- 


ry laſt, being at the bar of the houſe of commons, he 
confeſſed himſelf the author and publiſher of the pre- 
face under conſideration; which the houſe then reſolv- 
ed to be an inſolent, ſcandalous, and ſeditious libel: 
And afterwards came to the following reſolution; 


0 RESOLvxb, 

ee That John Wilkes, Eſq ; a member of. this . 

ce life: who hath at the bar of this houſe, confeſſed 

« himſelf to be the author and publiſher of what this 

cc houſe has reſolved to be an inſolent, ſcandalous, i 
& ſeditious libel: And who has been convicted, 


the court of king's bench, of having printed 5 5 


60 publiſhed a ſeditious libel, and three obſcene and im- 
45 pious libels, and, by the judgment of the ſaid court, 
*© has been ſentenced to undergo twenty two months 


e impriſonment, and is now in execution under the 


aid Judgement, be expelled this houſe.” fo 
Whereupon i it was | 


59 OrpzrzD, 
* © That Mr. Speaker do ide his warrant to 8 1 
<« of the crown, to make out a new writ for the elect- 
e ing a knight of the ſhire to ſerye in this preſent par- 


$1 Ane for the county of Middleſex, in the room 


* of John Wilkes, Eſq; expelled this houſe.” 


Mr. Wilkes, however, being Hfevertheleſs ehnjetied, : 
the bouſe, on the 17th of en 1799, came to the 


following reſolution : 


„% Rrso.ved, __ 
That John Wilkes, Ela; having betn, 3 in this ſefon ö 
te of parliament, expelled this Rs was, and is inca- | 
| oy 


* 
/ 


# 


L „ 
pable of being elected a wender to ſerve in this 12. 
ſent pactiargent; | 


It appearing to the houſe, that there was no other 
candidate at the laſt election, it was reſolved, 1 
that it was a void election: And it was . 


= OnvzreD, | 

„That Mr. Speaker = iſſue his warrant to the 
« clerk of the crown, to make out a new writ, for the 
<« electing a knight of the ſhire to ſerve in this preſent 
« -parliament, for the county of Middleſex, in the room 
« of John Wilkes, Eſq; who is adjudged incapable of 
tc being elected a member to ſerve in this preſent par- 
ce ann and whoſe election for the ſaid county has 
been declared void.” | 


A great part of the freeholders of Middleſex, owe 
ver, being influenced by a miſtaken bias, obſtinately 
perſiſted in their choice, and Mr. Wilkes was again re- 
turned. Whereupon the houſe reſolved the election and 
return of Mr. Wilkes, to be null and void. And, no 
other candidate een to e N ee 4 
new writ, 


At the next. 1 = Wilkes, norwichſlanding | 
the reſolutions of the houſe, was again named as a can- 
didate, and returned. | | 


Whereupon the houſe again reſolved * detdon of. 
Mr. Wilkes to be null and void. But it appearing to 
the houſe that there were other candidates, they order- 
ed the poll to be brought before them; and it appear- 
ing on the face of the poll that of the candidates ca- 
pable of being elected, Mr. Lutterell had the majority, 
they reſolved, that Mr. Lutterell ought to have been 
returned, and ordered the return to be amended, by in- 
ſerting his name in the room of Mr. Wilkes: at the 
ſame time, they allowed the uſual liberty for any parry | 


to 8 on the merits of the election. | 
| In 


C558. 


In conſequence of this, fifteen freeholders did pre- 
fer a petition; and on hearing the merits of that peti- 
tion, the houſe relolyed » that Mr, Lutterell was dul y 
elected. | . 


Ina order to We chat the houſe of m le- 
gally inveſted with the power they have excerciſed on 
this occaſion, it will be neceſſary to explain the nature 


and extent of the powers 8 veſted in chat ” 
9 251 | 


To preſerve the equal poiſe, which the colon of 
our conſtitution has endeavoured to ſettle, the three or- 
ders of the ſtate are inveſted with be as well as 

conjunct powers. 


The power of legiſlation is joint ; and there can be 
no act of legiſlation, which has not received the con- 
ſent of the three eſtates: But beſides their legiſlative 

power, each houſe has a judicial capacity, for the 
maintenance, among other purpoſes, of its own autho- 
rity and independence. The peers, in their houſe, as 

Lord Coke ſays, have power of judicature: And the 


commons in their houſe alſo have power of judicature: 
Fant farther, as he adds, both houſes together, have 


wer of judicature“; _ for this, he refers to the 


records of both houſes. 
The rule, and only 0 by which "IN power of 


; judicature i is directed, is the law of parliament : which 
1 as will appear, is part of the law of the land. _ | 


. As every court of juſtice, ſays Lord Coke +; 1058 
8 vals and cuſtoms for its direction, ſome by the common 
law, ſome by the civil and canon law, ſome by peculi- 
ar laws and cuſtoms, &c. ſo the high court of parlia- 

ment ſubſiſts by its own proper laws and cuſtoms. 


= It is declared by the records of . parliament, that 
| all weighty matters moved concerning the peers of the 
8 realm, ought to be determined, adjudged and diſcul- 
| . 


* 4 Infl. 3232. + 4 inf 14 
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ſed by the courſe of parliament, and not by the civil 
law, nor yet by the common laws of the land, uſed in 
other courts of the realm r. 


The ſame declaration for ths like reaſon, fn Lord 
Coke, reſpects the commons, for any thing done or 
moved in their houſe : and this is the reaſon, he adds 
why the judges ought not to give any opinion of a mat- 
ter of parliament, becauſe it is not to be decided by the 
common law, but according to the law and cuſtom of 
| parliament: and fo the judges (he concludes) in di- 
parliaments have confelled”. 


Thus it appears, not only from the n dect 
tions of the judges of the land, at different times, but 


from the authority of the records themſelves &, that 
there is a law of parliament, which, in matters thereby 


cognizable, is diſtinct from, and independent of all 
other laws; but is, nevertheleſs, a branch of the law 


of the land. 


The law of - is as much the 8 of the 
land, as the common law, or any other branch of the 
general law, which governs in this realm. Lord Coke 
enumerating the ſeveral branches of which the law of 
the realm conſiſts mentions the law of n as ſe- 


en in order. 


| Cooper, afterwards Lord Cooper, i in 1 his "SEP in the 

caſe of Aſhby and White, ſays, the law and cuſtom of 

| Fan | 
{ 11 R. 2. n. 7. 

| * By the record of parliament 31 H. 6. n. 27. the judges be- 

ing conſulted concerning the releaſe of ſome members of the 


commons, who had been impriſoned in the vacation, they an- 


ſwered, that it was not their part to * of the 5 
which was judge of the law.” 


$ The records of parliament, us Lord Coke 3 are the 
trueſt ns. | | 


1 6 
parliament is a part of the law of the land and as fuch 


ought to be taken notice of by all Pann. > 


Lord Chief Juſtice Holt, in his argument TREE 


ing the granting of a habeas corpus to the Aileſbury 


men, ſays, «© we are bound to take notice of the cuſ- 
roms of parliament, for they are a part of the law of 
the land ; and there are the fame methods of knowing 


it, as of knowing the law in Weſtminſter- hall In 


another place, he ſays the law and cuſtom of parlia - 
ment, is as much the law of the hand, as 10 other 
law. | | 


The fame language 18 held by Hale, Petyt, Whit- 


locke, &c. and will be found, in the courſe of theſe 


ſheets, to have been pronounced, from time to time, by 
the courts of juſtice. In ſhort, all who have ever writ- 
ten, or ſpoken on this ſubject, have treated the law of 
parliament as part of the law of the land, and as a Ow 2 
which all perſons are bound to take notice of. 


It is by this lay and by this only, that the houſe 3 
commons regulate their proceedings, with reſpect to 


the various ſubjects of The N they exer- 


9 


The ow of parliament n may be Donkin as compoſ- 
ed of two branches: 1. The rules, orders, cuſtoms, 
and courſe of the houſe, with their expoſitions of, and 
deciſions upon the law, wreh ens to matters an 
their juriſdiction, | 


The cuſtoms, courſe, ak common judicial e 
ings of a court, are the law of the court of which the 
common law takes notice, without alledging or plead- 


ing any uſage or preſcription to warrant them “. 
That the courſe of any particular court is a law, and 


that the determinations of a court make part of the 


law | 
* 2, Rep. 53, 


„ e 
law of the land has been held from the earlieſt times, 
ſo far back even as the year book of 11 E. 42 b. 


Thus the rules, orders, and courſe of the houſe of | 
commons, with their expoſition and deciſions on mat- 
ters coznizable before them, are as much the law of the 
land, as the rules and orders of the court of King's 
Bench, or any other court, with their determinations, 
are the law of the land. Nay ſuch proceedings * 
deciſions of the houſe of commons, are in truth more 
binding than thoſe of the courts at Weſtminſter, be- 
cauſe from the former there lies no appeal, and it is eſ- 
ſential as will be ſhewn, to the Prey Fu of public 


liberty, that no appeal ſhould lie. 


2+ The ſecond branch compoſing the law of clic 
ment, conſiſts of the ſtatute law of the realm, fo far as 


the ſame W the houſe of came or the Jura 
diction thereof, 


It will not be material, on the preſent occaſion, to 
enquire into the various ſubjects over which the ju- 
riſdiction of the houſe of commons extends. It will be 
ſufficient, wich regard to the queſtion now under con- 
ſidera tion, to ſhew not only from the authorities of 
the moſt ancient and reſpectable lawyers, but from 
the records of Noe that the houſe of com- 
mons— | 


1, Have the ſole and n power of puniſhing | 
their own members, as ſuch ; either by commit- 
ment, ſuſpenſion, expulſion, or otherwiſe. * 


2. That they have the ſole and excluſive power of ex- 

amining and determining the rights and qualifica- 
tions of electors and elected, together with the re- 
turns of writs for the election of members, and in 
hort all matters incidental to ſuch elections. 


he journals of the houſe of commons are ide, and 
mentioned as ſuch 6 H. 8. c. 16 
| Io As 


L 40 I 

1. As to their power of puniſhing their own mem 

bers, by commitment, ſuſpenſion +, or expulſion ꝓ, 

| &c. the inſtances of the exerciſe of thoſe Powers are 

innumerable, and the occafions on which i it has been 
| © exerciſed are various. 


With 


+ MEMBERS SUSPENDED. 


Names. For what. | Tine whets 
Mr. Payne, For an offenfive ſpeech : and com- 
plained of as a purveyor, &c, ſuſ- 
pended till the doubt be cleared, „ 
| whether he might ſerve, 3d April 1604, 
Mr. Babcr,—For granting warrants for billet- | 
| ing ſoldiers.—ſuſpended during- 


| _ _ " pleaſure, — — gth April 1628. 
Sir Jo. Jacob, For monopoly —ſuſpended till 
his cauſe be heard, 21ſt Nov. 1640: 


Mr. Hollis, —For offenſive words. —ſuſpended 
during that ſeſſion of parliament, 26th April 164 t. 
Mr. Phillips, —For fitting in the pretended high 
court of juſtice, &c,—ſuſpended till 
committee report, and houſe give | 
judgment, — — | 27th June . 
Mr. Love, For not communicating.—ſuſpended | 
till he bring certificate of having | 
| communicated, — — zd July 1661. 
Sir Wm. Penn. For fraud and embezzlement: 
—ſuſpended while impeachment 1 
depending againſt him, 2 ᷑1ſt April 1668. 
Sir John Prettiman, For impoſing on the houſe 2 
with regard to the protection of his 
ſervant Robert Humes,—ſuſpended | 
| till heſhall produce Robert Humes, 8th wy 195 
Mr. Culliford, For ſeveral miſdemeanours.— | 


ſuſpended till he attend to an- 
ſwer. — — Sth March as. 


| ; MEMBERS EXPELLED. 
| Arthur Hall,. For a flanderous libel, derogatory - : 
l to the authority of the houſe, &c. 14th Feb. 1 to. 
Sir John Bennet, —For bribery, __ 23d April 1621+ 
William Sandys, } 7 5 | 5 | 
Sir Jo. Jacob and * monopoly, — 21ſt Jan. 1640. 


T hom as Webb, | 
Mr. Taylor 
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1 
With regard to commitments, their power / will not 
be diſputed: but with reſpect to ſuſpenſions and ex- 
pulſions, more eſpecially the latter, ſome, with what 


reaſon will be ſeen hereafter, have affected o call i it in 
queſtion. 


It appears from the liſt in the note underneath, that 
the houſe have ſuſpended their members ſometimes du- 
ring pleaſure, ſometimes till the member ſuſpended 
does a certain act, or till ſomething depending be de- 
termined; and, at other times, during that particular 


* 


Mr. Taylor,. —For words impeaching the juſtice of the houſe 
27th May 1641. 


Mr. BeNon,—For ſelling protecions, — _ 24 Nov. 1641. 


Mr. Aſhburnham, —Foi receiving gool* from | 
Freneh merchants, — 22d Nov. 1677. 


Mr. Sackville, For aſperſing the king, = 25th March TN, | 


Sir Frances Wythers,—For preſenting an ad- 
dreſs to his majeſty, expreſſing an 
abhorrency to petition his majeſty 


for calling parliaments, - 29th Oct. 1680. | 


Sir Robert Peyton, — For ſecret negociation with 
the-Duke of York, — ._ 14th Dec, 1680. 
Fir Hen, Furneſe—For breach of duty, as truſtee = 
| for circulating exchequer bills un- 


der the 5 and 6 W. and M. 19th Feb. 1700+ 5 


Mr. Afgill,—-For being the author of a book, 
containing many profane and blaſ- 


phemous expreſſions 18th Dec. 10 
Ar, Ridge, For fraud as a contraton,  i5th Feb, 1711. 
45 Walpole, —For breach of truſt and corrup= 
| tion, — — 17th Jan. 1 1. 
Mr. Stecle,—For a ſcandalous and ſeditious 
libel, — 18th March 1713. 


Mr. Pryſe,—For a contempt t of the houſe, 23d March 1715. 

For other inſtances, the reader may refer to the journals of 10 
May 1571, 3 March 1620, 21 Jan. 1628, 21 Jan. 1640, 2 Feb: 
1640, 27 May 1641, 30 Oct. 1641, 2 Des 1641, 2 Feb. 1641, 9 


March 1641, 12 May 1642, 10 Aug. 1642, 11 June 1660, 21 | 


April 1668, 1 Feb. 1677, 5 March 1679, 28 OR. 1680, 13 May 

1689 12 March 1694, 26 March 1695, 1 Feb. 1697, 76 Feb. 1698, 

22 Feb. 1698. 16 April 1701, 1 Feb. 1702, 19 Fep. 1711, 10 

Jan. 1715, 24 Jan. 1716, 23 Jan. 1720, = Jan. 5 20, 8 March 
172 5 and many others. 


ſeſſon 
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ſeſñon of parliament: and the cauſes of theſe ſuſpen- 


ſions, it is ſeen, are as well for offences committed 
without the houſe, as within it. 


* 


With reſpect to expulſions, they are much more nu- 
merous than ſuſpenſions. In the earlier times, before 


the parliamentary ſtile had acquired that accuracy 
which it has ſince attained, we find this ſentence vari- 


ouſly exprefſed. Sometimes it is that the member be 
fevered and cut off; ſometimes, that he be moved; at 


other times, that he be diſcharged, and at other times 


that he be put out; which are only ſo many ſynoni- 


mous expreſſions ſignifying expulſion :—And the word 


expelled, has for more than a century paſt heed con- 


Ir uſed on . occaſions. . 


Prom the note underneath, the reader will preceive 


the various cauſes for which this ſentence has from 


time to time been inflicted. Sometimes for offences 


againſt religion, ſometimes for offences againſt the ſtate, 


ſometimes for offences againſt morality, and at other 
times for offences againſt the houſe merely. 


But however various the cauſes of axpulkod may 


have been, the effect of it is conſtantly the ſame : For, 
the neceſſary conſequence of expulſion is that the per- 


ſon expelled ſhall be incapable of being elected again 
to ſerve in the ſame houſe of commons that expelled 


| him. This incapacity is implied in the very meaning 
of the word itſelf. Should any man of plain ſenſe, 


nay ſhould any young academican, or even a ſchoot-boy 


be aſked what was underſtood by expelling a man from 


any ſociety, they would certainly anſwer, © The mean- 
«* ing is, that he ſhall never be a member of that club, 
Lor of that College, or of that ſchool any more.” 


Expulſion clearly ex vi termini, ſignifies a total, had 
not a partial, excluſion from the ſociety or parliament 
hg whenee hei is removed. If a member is exclud- 
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ed during pleaſure, or for a certain tiine only, that is, 
properly ſpeaking, a ſuſpenſion and not an expulſion : 

and the houſe themſelves, as has been ſhewn, have made | 
the diſtinction in many caſes, by making uſe of the | 
word ſuſpended, where they meant the expulſion to be 
temporary; that is, either during pleaſure, or for. that 
ſeſſion; of till ſome end be attained. But when a mem- 
ber is expelled, he is not excluded from the meeting of 
that day, or of that ſeſſion, but from that parliament z 
that! is, from that body of "which he is a member. jp | 


No one acquainted. wich the conſtitution and prac- 
tice of parliament, will deny that the houſe have a right 

which is eſtabliſhed by ſuch: immemorial uſage, and has 
been exerciſed in ſuch a vaſt multiplicity of e 
that it is impolliblc to diſpute it. 


It is not only evident from precedents chit the hoot 
have'a power of expulſion, but it is clear from the rea- 
ſon of the thing that they ought to have ſuch a power, 
otherwiſe the moſt unworthy and unfit repreſentatives 
may ſit in Parliament, to the diſgrace and detriment of 
the nation. Since it is not pretended that ſuch 1 
is, or can be, lodged any where elſe. | 


| Bt admit their right of expelling! 404 argue that 
the member expelled may be rer elected that parliament 
is to contend for the groſſeſt abſurdity imaginable; 1 
would expoſe the judicature of the houſe of commons 
to the moſt flagrant inſult and contempt; it would ren- 
der the determination of the houſe of commons, total- 
y nugatory, if the member whom they expelled to- day, 
ſhould be forced upon them again to-morrow. Should 
ſuch an extravagant abſurdity be once admitted, the 
determinations of the houſe of commons, which is a 
court of judicature, from whence there lies no appeal, 
would in fact become of leſs weight and n than 
the loweſt court now exiſting. 3 
Var. III. * — 


* 


} 


No man therefore who means to argue ſcriouſly and 
candidly, will contend that a member expelled to-day, 
is capable of being elected the ext day. For by whom 
is he expelled ? Why by the people of Great Britain 
aſſembled by their repreſentatives.— And ſhall a part of 
the people, ſhall the electors of a particular county, ſay 
e will not be bound by the judgment of the ma- 
jority—We will elect no other to repreſent us than the 


50 expelled ? Shall they be at liberty to reſtore 
im, who had no power to expel him, certainly not. 


Suppoſe, for the ſake of argument, that the people 


inſtead of being aſſembled by their repreſentatives, had 


been perſonally convened. Though in ſuch caſe every 


man would have a tight of being preſent at an afſem- 
bly where his own intereſt, among that of others, is in 
agitation, yet will any one ſay that he may not forfeit 
that right by indecorum, by treachery, by immorality, 
&c.? And are not the majority, of the aſſembly. the 
ſole Aae WY his fitneſs to continue a member? If 


5 x 


nnd. can he ever "acquire: a fx in chat aſſembly ain 


i 


againſt the ſenſe of the majority: 1 „„ dnn od) 


It is the ſame where a member i is Speed by the? re- 
preſentative body. They whom he repreſents have no 
power of obtruding him into the national aſſembly 


again, againſt the. ſenſe of the majority. For it is ob- 
ſerved, that though every member is choſen by a par- 


ticular county or borough yet, as is juſtly obſerved by 
Lord Coke and others, when in parliament he ſerves for 
the whole nation. Conſequently he ought not to fit in 
þarliament, againſt the ſenſe of the majority in hn 
houſe expreſſed by their repreſentatives, 8:0 


Af for want of proper information, or due cones 
tion of the nature of of the offence, the cauſe of ex- 
pulſion ſhould not, in the apprehenſion of the election 
be ſufdelent to warrant ſuch, a e yet chey are 

| 2 | nevertheleſs 


4 1 


nevertheleſs bound by the determination of the majo- 
rity 1n the repreſentative body, to whom they have re- 
ſigned their right of private judgment in this inſtance 
and who are, and as will be ſhewn, ought! to be the ſole. 
judges in ſuch caſes. 74 2 


Though the nels ound; and * add ne; ever 
ſhould ſay "whom the electors ſhall chuſe, yet they may 
declare who by law are not to be choſen: And by ex- 
pelling a member, they declare; without ſaying more 
that he is Fg: 0 e of ee elected for that Perlia- . 
menk. d b $047 t 3 1 


There cantiot be à ſtronger ſüllancs that, in the ge- 
neral ſenſe of mankind, fuch incapacity is the neceſſa- 

ry effect of, expulſion, than that of there having never 
iT any attempt made to re- elect one in the ſame par- 
lament, out of the very many who have been expelled | 
except in the fingle inftance of Robert Walpole Eſq; | 
and then'the houſe, as will be ſeen, ated the effect 
of their vote of expulſion, 1 


This 1 neger has been. ad on x-the; ks + 
in order to deſtroy the inference, that the incapacity 
contended for | is the neceſſary effect af expulſion. uf 


44 


Butz from the. ham ſtate of thi 0 it will ma- 
nifeſtly appear that it proves the ps contrary” * 1 
propoſition 1 it is cited to eftabliſh, ' | 11/4» 


Robert Walpole, Eſq; after hither been expelled, 
was re- elected: Upon which the houſe: N 
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« That Robert Walpole, Eſq ; : go han that 
* ſeſſions of parliament, expelled the houſe, was and 

is incapable of being eledied, a member | to ſerve in 
* that preſent parliament . * Oy 


Now, ſay they, the expulſion did not of ſelf ten- 
der him * e of being re- elected; if it had, 
535 three 


- 


incapable, &e. was 


1 


there would have been no ene for fuch a b 


tion. 


But they who MW] this argument muft FR" TY 
have read the reſolution inconſiderately, or they muſt 
argue againſt conviction. The very words of the re. 
ſolution, if they attend to them, clearly import that 
the incapacity. was created by the expulſion itſelfe. 


For what does the reſolution ſay ? not fimply that he 


is incapable of being elected, but that he was, and is 
- incapable ! by what, and when? 
why by the operation of the former vote of expulſion, 


and from the time when that reſolution paſſed. The 


ſubſequent reſolution does not create. the incapacit), 


but (by the word was) refers to the i incapacity already 
created, and (by the word is) declares that incapacity 


ſtill to have eee, So that the laſt W 
not being confined to the time preſent, but ref 
the time paſt, does hereby only explain and — 


the meaning and effect of the former reſolution. No- 
thing therefore can be more abſurd than to urge an opt 
nion from implication only, Wer to that Wes is 


declared i in expreſs words. [ 


Still, however, it is ſaid that 661 ee of being 


elected is not a neceſſary conſequence of expulſion: and 


to ſupport this ſtrange propoſition, they cite another 
caſe of one Richard Woolaſton, who was expelled 20 


Fr February 1698, and was afterwards re- ar and 
Ervyed | in that parliament. 


But this caſe, when it is examined, will by he. means 


prove what it is cited to eſtabliſh. For though the 
houſe, ſome what inaccurately, uſed the word expelled, 
yet when the cauſe of his amotion is confidered, it will 
appear that his PT". was of: a Ne i: 


ture, 


Tue queſtion put at that time was, 4 that Richard 


« ZI b wy * A TOE of the houſe of 


— e 


f 8s oo 
commons, and having ſince been concerned and ac- 
ted as a receiver of the duties upon houſes, and alſo 
« upon births, &c. contrary to the act made in the 
« fifth and fixth years of his majeſty's reign, &c. be 
« expelled this houſe.” Which, upon a diviſion of 
134 againſt 133, was carried in the affirmative. 


Thus it appears, from the words of the reſdburioa | 
itſelf, that the cauſe of diſqualification in this caſe was 
merely temporary; and the fact is, as appears upon 
record, that, at the time of his re- election, he no 
longer held that office: ſo that he was then unqueſtion- | 
ably eligible. 


Indeed the houſe could never be preſumed to intend 
that the effect of their vote ſhould be permanent, when 


the cauſe, as declared by themſelves, was only tetnpo- 


rary : for the cauſe of diſqualification ceaſing, the 
effect muſt ceaſe of courſe. But where the cauſe of 
expulſion is permanent, there the effect is permanent 
likewiſe, and muſt operate to exclude him from the 
body whence he has been expelled, ſo long as that body 
exiſts, No one therefore can pretend that this caſe is, 


in and reſpect, ſimilar to o the N caſe under con- 
ſideration. 


As little will the caſe of Saran which has been 
mentioned on the other fide, ſerve to maintain the doc- 
trine which it is cited to prove; that is, that a mem- 
ber expelled is eligible again in that parliament. For, 
in truth, Sawyer was expelled juſt before the diſſolu- 

ton of the parliament, and he was not in fact elected 
again till the ſubſequent parliament, 


Upon the whole therefore, whether we conſider Fi 
obvious and common acceptation of the word expul- 
lion, or the natural inferrence to be drawn from the 
common uſage and courſe of parliament, in ſuch caſes, + 
it is manifeſt that the incapacity of W re · elected, 
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any argument which can be urged againſt the proceed. 


leads to the confideration of the next e 
which! 1 


time immemorial, and have, with a firmneſs to which 


eroach upon, theſe e and conſtitutional points of 
juriſdiQtion. LSE © 5 55 


MEISE to the order i in which they occur. 
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FY and. has always, been conſidered Mac Aa | neceſſary 
effect of expulſioo. 64 


As there is no reaſon, however, to > a the force of 


ings of the houſe in this caſe, let it be admitted for a 
while that expulſion does not of itſelf create an incapa- | 
city of being re- elected, yet ſtill it will appear that the 
houſe of commons, not only as expoſitors of their own 
reſolutions, but as expoſitors of the common and fta. 
tute law of the land. in caſes here their juriſdiction is 
competent, have a right to declare who are, and who 
are not eligible as members of parliament. This 
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5 examining and determining the rights and qualificati- 


ons of electors and elected, together with the returns 6 


N of writs, and zl matters incidental to elections. 


© Theſe rights they bee aſſerted, 200 exerciſed from 


we owe the liberties we now enjoy, withſtood and re- 
pelled all attempts made either by the crown „the peers, 
or the courts of law, to uſurp, or in any degree en. 


VVV 


t 


Attempts of oh kind have been 12 in various 
ſhapes: ſome openly, and directly; others in a co- 
vert and collateral manner. But that the reader 
may judge for himſelf on a ſubject of ſuch importance, 
I will ſtate_the moſt material conteſts relative to matters WM ty 
of juriſdiction, in a full and perſpicuous hole of view, 


1 he firſt time 1 ſhall take notice of when he com- 
mons had occaſion to aſſert. their, right, of juriſdi&ion 


A in the Norfolk ſs the a2 Eliz. 1 : 1580, which 
5 ; — 


E 

'. "WF o e ET © 
ſtated in Carew, but more ſatisfactoty in D'Ewes's 
journal of the houſe of COMMON and which was 
thor ue mn tn, 


The Sheriff of Norfolk recelvd a writ,” for the 
election of two knights, but two days before the next 
county day. By reaſon of the ſhortneſs of time, he 

could neither ſummon many freeholders, nor make 


due proclamation in the county, any one day before 


the election. The Sheriff, notwithſtanding, on the 
county day, proceeded to the execution of the writ, 
and Mr. Farmer and Mr. Greſnam were duly choſen. 


After this a ſecond, and new writ, was delivered to the 
ſheriff for a new election, which was executed likewiſe, 


without any colovr of misfeafance; and thereby Mr. 
Heydon and Mr. Greſham were duly choſen: And the 
indenture of their election, with the writ, were deli- 
vered to the clerk of the crown, together with the 
writ and indenture of the former election. 


The Lord Chancellor and zuclges, at a . held 
on the ſubject of theſe elections, held, that the firſt writ: 


was well executed ; that the firſt election was good, and 15 


the ſecond abſolutely void. Of this their reſolution 
they gave notice to the houſe of commons. 3 


Whereupon the following points were reſolved by 
the whole body of the houſe of commons 


I. That the firſt writ was duly cx; * the” 


election good, and the Og election ablokgely | 
void. N 


— s 


2. That it was a col RO Fi precedent, chat after 


two knights of a county were duly elected, any new 
_ writ ſhould iſſue for a ſecond eleckſon, Winden orger i 


of the houſe of commons itſelf. COS ITE — 


3. That the diſcuſſing and adjudging this and e 
like differences, only, belonged to the. laid houſe. 


C04 „ 
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4. That though the Lord Chancellor and judges 
were competent judges in their proper courts, "ot 7 


were not in parliament. 


5. That it ſhould be entered in the very "PORK book 


of the houſe, that the firſt election was approved to be 


good, and that the knights then choſen had been re- 
ceived and allowed as members of the houſe, not out 
of any reſpect the ſaid houſe had or gave to the reſolu- 
tion of the Lord Chancellor and judges therein paſſed, 
but merely by reaſon of the reſolution of the houſe i- 


ſelf, by which the ſaid election had been approved. 
6. That there ſhould be no meſſage ſent to the Lord 


Chancellor, not ſo much as to know what he had done 


therein, becauſe it was conceived to be a matter dero- 


gatory to the power and privilege of the ſaid houſe. 


Thus we find that the houſe of commons, even in 


theſe early days, were ſo juſtly jealous of their juriſdic- 


tion in theſe reſpects, that they reſolutely and explicit- 


ly aſſerted their ſole right of adjudging this and the like 


differences: and though they concurred with the chan- 
cellor and the judges, in their deciſion on the merits of 


this caſe, yet they were ſcupulouſly careful to have it en- 
tered upon record, that they received and allowed the 
knights as members, not out of any regard to the reſo- 


lution of the chancellor and the judges, but folely from 
their own reſolution, 


The firm and ſpirited conduct which the baus of 
commons diſplayed on this occaſion, is the more re · 
markable, as, during that reign, the dignity and privi- 
leges of that houſe, were not e * with due 


Ia. 
Another attempt was Lads onthe juriſciction of * 


4 commons in Goodwin's caſe 1 James 1, printed in the 


journals of the houſe, and the 7th vol. of State trials. 


This _ was e in the Your 1794, of order of 
8 the 


1 


44 
the houſe of commons, on occaſion of the famous de- | 
bate on the Aileſbury election; which will be taken 
notice of 1 in its order. The caſe of Goodwin was as 


follows: 
Sir Francis Goodwin was elected knight of the ſhire 


of the county of Bucks; but the return of his election 
being made-it was refuſed by the clerk of the exown: 
and the return of Sir John Forteſcue, who had been 
elected upon a ſecond writ, was entered. Whereupot 
the queſtion was put, after long debate, Whe-_ 
ther Sir Francis Goodwin were lawfully elected and re- 
turned? which was reſolved in the affirmative.” 


Three days after, the lords ſent a meſſage to the 
commons, that there might be a conferrence about 
Goodwin's election: To "which the commons anſwe- 
red, That they did conceive it did not ſtand in honour 
cc and order of the houſe, to give account. of ' any 
5 of their proceedings and doings.” | 


The lords replied, that the king . 2 ac- 
quainted with what had paſſed in Goodwin's caſe, 
thought himſelf engaged in honour to have the affair 
debated again, and had ordered them to confer with 
the commons upon it. Whereupon the commons, 
by their ſpeaker, gave their reaſons to the king, why 
they could not admit of this innovation. But all 
they could obtain was, that, inſtead of a conference 
with the lords, the king commanded them to * 
with the judges. 


This mandate, to which the houſe were extremely 
averſe, produced very warm debates. One member, 
with becoming ſpirit, obſerved, That by this courſe 
« the free election of the country was taken away, 
*« and none would be choſen but ſuch as pleaſed the 
« king and council. Let us therefore,” ſays he, 
& with fortitude, underftandingh: and ſincerity, ſeek 
to maintain our e which cannot be con- 


1 ſtrued 5 
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9 sd ay contempt i in us, but melely a maintain- 


ct ance of our common right. which our anceſtors 


. have left us, and it is juſt and fit for us to tranſmit 
e to our poſterity.” 1 | 


her member. Gd boldly, 85 T 4 2 5 8 called | 
« - a quo. warranto to ſeize our liberties.—Our hands 
e were, never ſought, to be cloſed before. It opens 


a gap to thruſt us all into the petty bag. A chan- 
« cellor may call a parliament of what perſons he 
will by this courſe. Any ſuggeſtion may be cauſe 


© of ſending a new writ. Judges cannot take notice 


of private cuſtoms. or privileges: But we have a 


ce „ privilege \ which ſtands with the law. 
At length, the queſtion being put, e they 


ſhould confer with the Judges ? It was carried in che 
negative, by a general voice of no conference. 5 


In the end, a committee was appointed to prepare 
anſwers in writing, to the four objections which the 
king had made to the reaſons urged by the ſpeaker. 
As the third and four objections do not apply to the 
preſent purpoſe, it will be ASTOR to take notice 


A.. 8 _ 
Objection 1. % That we aſſume to Goller power 


of examining of che elections and returns of knights and 
burgeſſes, which belongeth to your majeſty's chancery, 


and not to us: For, that all returns of writs were 
examinable in the courts wherein they were returna- 
ble; and the parliament writs being returnable into 


cChancery, the returns of them muſt needs be there 


examined, and not with us.“ „ 15 
Our humble anſwer is, that until vg Write you of 


- King Henry the 4th, all parliament writs were re- 


turvable into parliament, as appeareth by many pre- 
cedents of record, and ee the returns there 
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Although the forme of the writ be ſomewhat altered 
ts this ſtatute, yet the power of | the parliament to 
examine and determine of elections remaineth ; for 
ſo the flatute hath been always expounded ever fince, 
by uſe to this day: And for that purpoſe, both the 
clerk of the crown hath always uſed to attend all 
the parliament time, upon the commons houſe, with 
the writs and returns: And alſo, the commons, in 
the beginning of every parliament, have ever uſed to 
appoint ſpecial committees all the parliament time, 
for examining controverſies concerning elections and 
returns of knights and burgeſſes; during which time 
the writs and indentures remain with the clerk of the 
crown; and after the parliament ended, and not be- 
fore, are delivered to the clerk of the petty bag in 

chancery, to be kept there; which is warranted by 
reaſon and i precedents. By reaſon ; for, that it is fit 
that the return ſhould be in that place examined, 
where the appearance and ſervice of the writ is ap- 
pointed: By precedents; of which they cited many, 
too tedious to be here enumerated, and then conclude, 
that. Uſe, reaſon and precedents do concur to 
* prove, the chancery to be a place appointed to 
cc receive the returns, as to keep them for the parlia- 
© ment, but not to judge of them: And the incon- 
« yenience might be great, if the chancery might, 
e upon ſuggeſtion, or ſheriff*s returns, ſend writs for 
< new elections, and thoſe not ſubject to examination 
* parliament: For, ſo, when fit men were choſen 
* by the counties and boroughs, the lord chancellor, 
« or the ſheriffs, might diſplace them, and ſend out 
% new writs, until ſome were choſen to their liking.” 


; Objection 2. That we dealt in the cauſe with too 
much precipitation, not ſeemly for a council of gra- 
vity, and without reſpect to your moſt excellent ma- 
jeſty, who had deſired the writ to be made: And, 


being but half « body, and no court of record alone, 
refuſed 


- 


[aus 3 


refuſed * the lords, the other half, not: 
withſtanding, they prayed. it of us. 


Our humble anſwer i is, to the BOAT RY that 
we entered into this cauſe, as in other parliaments of 
like caſes hath been accuſtomed; calling to us the 
clerk of the crown, and viewing both the writs, and 
both the returns; which hath been 1 292 con- 

| ' tinual uſage among us. 


* 


Concerning our refuſing 5 with- the: lords, 
- there was none defired, until after our ſentence paſſed; 
and then we thought, that, in a matter private to 
our owa houſe, which, by rules of order, might not 
be by us revoked, we might, without any imputation, 
refuſe to confer. Yet, underſtanding, by their lord- 
_/thips, that your majeſty: had been informed againſt 
us, We made haſte to lay open, to your majeſty, the 
whole manner of our proceeding; fiat doubting, _ - 
though we were but part of a body, as to make new | 
laws, yet, for any matter of privileges of our houſe, 
we are, and ever have been, a court of our gurſelves, 
| of ſufficient power, to diſcern and determine, with- 
I © out their lordſhips, as their lordſhips have uſed | 
| © always to do for theirs, without us.” 


In return to this, the king replied, that be had | 
ſeen and confidered of the manner and the matter: 
He had heard his judges and his council; and that 
he was now diftrafted in judgment. Therefore, for 
His farther ſatisfaction, he defired, and commanded, | 

as an abſolute king, that there might be a conference 8 
between the houſe and the judges. 


: This unexpected meſſage e great amaze- 
ment in the houſe, but, at length it was propoſed to 
petition the king, that he would be pleaſed to be 
preſent at the conference HOES. This diſputatious 
| monarch . 
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mbnaich CEP accepted the propoſal, and b chat 


| he would be preſident himſelf. 


At this conference, the king „ 5 
the houſe of commons was a court of record, and 


a judge of returns. At length this conference pro- 
duced à kind of compromiſe. It was agreed, that 
both the members ſhould be excluded, and that a 'new 
writ ſhould iſſue; to which the commons with diffi- 
culty conſented, at Good win's own particular deſire, 


expreſſed in a letter from him to the ſpeaker, which 


was read before the queſtion was put, and wherein he 
preſſed the houſe to conſent to the Propoſition, chu- 
ling rather to wave his right than be the occaſion of 
a quarrel between the king and. the commons. | 


Nevertheleſs, many members were greatly diffatiſ- 


fied, even with this conceſſion. It was ſaid by one, 
«© We loſe more at a parliament, than we gain by 
« x battle. The authority of the committee was only 


& to fortify what was agreed on by the houſe for 


& anſwer, and they had no eee to conſent. 


It was further urged by. abother, in theſe term | 


«We ſhould proceed to take away our diſſentior 
cc and preſerve our liberties : We have exceeded our 


„ commiſſion, and drawn upon ourſelves a note by 


A 5 „ it 
„Pt we ſer; that, even in theſe Giridleds do 
when the fovereign exerted himſelf in the higheſt tone 
of prerogative, the, commons boldly aſſerted their right 
of juriſdiction; and the king perceived by the tem- 
per ard arguments of the houſe, that he had no 
proſpect of becoming, as he intended, maker: of 


elections. 


4 © inconſtancy and levity.” 


Rapin very juſtly repreſents this attempt of the 
| king's, as an evidence of his aiming at abſolute power: 
And 2 be * that had IE ſucceeded to his 

| wiſh 


„„ 
wiſh in this attempt, it wauld have enabled him to 
aſſume that abſolute power in fact, which he arro- 
N in words. 
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where' the excluſive juriſdiction of the houſe of com- 
mons, with reſpe& to elections and matters incidental 
thereto, came in queſtion, till juſt before the reſtora- | 
tion, in the caſe of Nevil. againſt Stroud +; which 
was an action on the caſe brought in the common 
pleas, againſt. the defendant, as ſheriff of Berkſhire, 
for a falſe return. The record was delivered i into par- 
liament, and was afterwards, by order of parliament, 
adjourned | into the exchequer chamber f, but was 


never determined. It was nevertheleſs ſtrongl y urged 
in this caſe, That as it concerned parliamentary 


| I pfivilege, the common law could not intermeddle = 
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1 The rather mention "Ute" ett the e courts of. tw. 
adopted this opinion | in caſes | 4 hall e take 
notice of. e eee 3 8 
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In the ue 1672, the commons were again under 
the neceſſity of aſſerting, their juriſdicton. When the, 


wt 4 4-4 


Earl of. ee was Lord a ecior, writs £0: Hg 


eee and had ſo much . to the e 8 
of the houſe of commons, that, at the next ſeſſion of | 
parliament, sth of February 1672, he ſpoke to the 
houſe of commons from the throne 1 1n theſe' words: . 


e One thing I forgot to mention, which whe 
Ha « Qurirg this prorogation: 1 did * orders for the 


1 834. 168. 


1 It was uſual, abu this tina. oy 1 at the denſe | 
of commons to meet in the Oe e 52 


3 
F : 


4 iſſuing 


ro as ! 
« iſſuing ſome writs, | 3 the election of members, 
0 inſtead of thoſe that are dead; ; that the houſe might. 
be full at their meeting: And I am miſtaken, if 
« this be not according to former precedents. But 
6e J defire you will not fall to other buſineſs, till you, 
« have examined that particular; and, I doubt not, 


« but precedents will juſtify what is done: 1 am 
« as careful of all your privileges. as of me” own 


oF * prerogative.” ; £ 0 3 1 1 


. E 


2. 


£ 


The 6th of February 16396 hs houſe nf commons: 
took the matter into conſideration; and ſeveral prece- 
dents being cited, and the matter at large debated, and 

the general ſenſe and opinion of the houſe being, that, 
during the continuance of the high court of parliament 
the right and power of iſſuing writs for electing mem- 
bers to ſerve in this houſe, in ſuch places as are vacant, 
zs in this houſe, who are the proper judges alſo of clec- 
tions and refurns of their members. 


* 
374 of * 2 


". Thereupon.i it was reſolved, « That all elections) up⸗ 
ch the writs, iſſued ſince the laſt ſeſſion, are void: And 
that Mr. Speaker. do iſſue his warrant to the clerk of 
the crown, to make out new writs for thoſe Places.“ 


Which was done accordivgly. _ ED te Caen oo 


N. ot many years after, that i 18, in the 26 ay 2. an a k 
tempt , was made to encroach on the excluſive privilege I! 

of the houſe in matters of election, by endeavouring 1 
to eſtabliſh a concurrent an in the Gs 65 ot | 
Barnardiſton agataſt Soame . N e ee, | 


This was an action on the mY brought in the Kt 8 
Bench, againſt the defendant, as ſheriff of Suffolk for a 
double return. The election of the plaintiff had, up- 5 
on examination in parliament, been judged good, and | 
they had committed the defendant for making this dou- 
ble return. Nevertheleſs, the jury found a verdict for 


the W with 800]. damages. 

| KR 
R FS 116. l 11 3 Rep. 365, 369, 389, 664. 7 
St, Tr; 5 8 1 
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It was moved however i in arreſt of judgment, that - 


the action did not lie; and among other reaſons, it was 
urged, That the falſity or verity of the return was 


«* only examinable in the houſe of commons, who are 
the: ſole judges and will puniſh ſuch Kare, as they | 
have done in the preſent « ce” EE” 


Judgment however was given for me plaintiff. 
Lord chief Juſtice Hale, in this caſe, bid all perſons. 


about him take notice, that, they did not determine the 


right of election, for the judgment in that caſe belong- 
ed to parliament; but, he ſaid, fince the houſe of com- 
mons have determined the right, he thought they might 
er Judgment, a wes 4 the * in aur 

This jagement, 8 wat afterwards revertf. 


FP, in the exchequer chamber, by the opinion of Chief 
Juſtice North, and five other judges, againſt two; the 


chief, with the five other judges, holding, that the-ac- 
tion did not lie: And this judgment of reverſal was af- 


teruards affirmed i in the houſe of Lords. 5 


After ſuch a ſolemn reverſal of the judgment of the 
King's Bench, and an affirmative of that reverſal in the 


* houſe of lords, it might have been expected that this 
point would never be moved again. Yet in the 33 car. 
2. it came again in diſpute in the cafe of Onſlow 

againſt Rapley ; which was a double return, and a 
verdict thereupon for the plaintiff. But, upon motion 
in arreſt of judgment, it was held clearly by the whole 
court, that the action did not lie. They were unani- 


mous that they had no juriſdiction of this matter; and 
went ſo far as to ſay, That it would be great pre- 
« ſumption in the court to meddle with elections to 


46 parliament, before the matter hath been e 
wt in parliament.” ” 5 


V 
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Sometime after the reſolution, in the 1ꝛth Wm. 3 . 


a farther attempt was made, in a caſe ſomewhat diffe · 


rent from the laſt, to give the courts of law a concur- 


rent juriſdiction with the houſe of commons. 


\ 
\ 


This was in an action on the caſe brought in the com- 


mon pleas, by prideaux againſt Morrice &, for a falſe 


return, before a determination in parliament, and the 
court were clearly of opinion that ſuch an action did 
not lie. 


[ 


In this caſe Chief Juſtice 'Trevar delete the opini- 
on of the court in the following words: | 


«© That this action would not lie before the election 


_ © was determined in parliament, which was the proper 
court to determine this matter. If it ſhould lie, 


e this inconvenience might follow, viz. the verdict 
«© might find contrary to what the parliament might 
5 hereafter determine, which is not to be allowed; for 
64 it is plain that, if the parliament had determined 
5 againſt the plaintiff he could never r afterwards have 
this action.“ 15 

« It is true, in courts which have concurrent juriſ- 
ce dictions, there cannot be different judgments in one 
« and the ſame caſe; becauſe the determination muſt 
© be in that court, which was firſt poſſeſſed of the 


'c 


A 


ce ter in one court, the party may plead in the abate. 


©* ment, that it is depending in another; and if judg- 


? I take no notice of the caſe of Norris againſt Maudit, as 
that was an action for a falſe return, grounded on the ſtat, 23 A. 
6. c. 15. and does not apply to the queſtion” under conſideration, 


See 5 Mod. 511. Comb. 430. 


$ 1 Lutw. 82, Nell. Lutw. 25 Salk 594. Holt $23. * st. 


Tr, 9 5 > : | 4 


— 
n 


cauſe, for if an action is brought for the ſame mat · 
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60 ment is gien in the firſt action, then he may plead 
«© jt in bar to the laſt.” | 


But, in this caſe there may be different judgments, 
becauſe the court of parliament have a ſuperior juriſdic- 


tion in this matter“. 


K writ of error was prod upon this judgment in 
the court of king s bench, and the e was there 


affirmed. 


{UT OY fuck © is the contentious ſpirit which 
has at all times attended elections, and ſuch the ani- 
moſity with which each party oppoſes the other, that the 

| excluſive right of juriſdiction of the commons, in theſe 
matters, did not long remain uncontroverted, but 
came again in queſtion, -in the famous caſe of Aſhby | 

3 White, and others 4, in the 2d Ann. 


This was an action upon the caſe brought againſt the 
defendants, as conſtables of Aileſbury, for refuſing to 
receive his vote in the election of two burgeſſes for 
that borough. A verdict is found for the pliantiff, 
and it was afterwards moved in arreſt of judgment, 
that the action was not maintainable; and it was held, 
by the opinion of three judges, againſt Holt Chicf 
Juſtice, that the action did not lie. 


In the end, however, this judgment was reverſed, 

5 upon an appeal to the houſe of _ and 1 a 
„ given for the plaintiff. 1 3 
„ But the commons warmly reſented chis attempt to 
5 deſtroy their independence 1. and ſuch violent dil- 


„ © - report of this caſe in the N edition of Lutw. 89. 
is to the ſame effect: but the chief juſtice is there made to 0 ſay 


Ea 1 by That the houſe are the proper judges. * | 
I Salk. 40 3 Salk. 17. 6 Mod. 45. Holt 524. 8 St. Tr. 89 


1 They voted it a breach of the privilege, AR. commited 
oe the parties concerned, eee . 
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putes aroſe between che two houſes, that it was jolg | 
ed proper to put an end to them by proroguing on 7 
parliament. of . 


The higheſt reverence, no As is due to the 
judgment of that ſupreme court of  judicature, 
the houſe of lords; but an inſatiate appetite for 


power is natural to all bodies of men; and if the 


judgment of that auguſt aſſembly may be preſumed 
to have leſs authority in one caſe than another, it 
muſt certainly have the leaſt weight in this, wherein 


their judgment directly tended to enlarge their wn 
juriſdiction, and ultimately to give them a manifeſt 
aſcendency over the third eſtate in the kingdom, and 
conſequently over the liberties of the a of Great 


Britain. 


It muſt be premiſed likewiſe, that rok "difference 
is undoubtedly due to the opinion of that eminent 


Chief Juſtice, Lord Holt; at the ſame time it muſt 
be acknowledged, that the three judges, from whom 


he differed, have ever been reputed among the moſt 


learned and able of the profeſſion: And perhaps ſome 


of the arguments S of this great man, on this occaſi- 
on, will be found to depend on thoſe hair-breadth 


diſtinctions, which however they may ſhew the ſub- 


tlety of . J do not ene tend to eſta- 
bliſhment of truth. . 5 


Li is to be premitcd, that it was agreed in n this caſe 


that the burgeſſes, for whom the plaintiff tendered wn. 


vote, were elected. Nevertheleſs' Lord Holt, in giv- 
ing his opinion, ſaid, that it was not material whether 
the candidate, from whom he would have voted, be 


chan or not. 


et — 
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8 In truth, the moſt 3 arguments Penn that Holt 
in this caſe, were ſtrongly preſſed before by Sir Robert Atkins, 
and over-ruled in the caſe of nenen tis games. Seo | 
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„„ 

In this, however, he ſeems to loſe ſight of the ſub. 
ſtantial merits of the queſtion. For what is the end 
for which the right in queſtion was eſtabliſhed? No 
other than this: That certain perſons, being duly 
qualified, ſhould have the privilege of electiag whom 
they pleaſe, being duly qualified likewiſe, to repreſent 
them in the great council of the nation. 


If therefore the perſon for whom . tendered 
their vote be received, the ſubſtantial end, for which 
the privilege was granted, is obtained; ſo that they 
- Cannot alledge any injury; and though their votes 
may have been rejected, yer they are not thereby de- 
prived of their right. They may tender their votes + 
on any other occafion, and there can be no danger, 
that, by the rejection of their votes by the returning 


officer at one time, any. perſon, not of their choice, 
ſhould, at any ſubſequent election, be choſen their 


repreſentative: for it is at all times open to them to 
aſſert their right by petition to the houſe of commons, 
where, if well founded, it will be allowed and confir- : 
med; and their votes, if neceſſary to give a majority 
to the candidate of cheir choice, will be 2 7 to 
the poll. | . 


But, ſays Lord Holt, e ie the plaintiff's : 
vote, he has.an injury done him, for which he ought 
to have a remedy: Want of right and want of re- 
medy are reciprocal. Wherever there is injury, it im- 

ports a damage, The parliament cannot judge of this 
injury, or give damages to the plaintiff, 7 | 1 


That the houſe of commons cannot give damages, 
eo nomine, as damages, may be admitted; but does it 
therefore follow, that they cannot en of the 1 injury; 
ng give a remedy | v 


His. lordſhip very apes nights the notion, that 
there can bo no e but a P one. But is 


. 


1 


it not equally exceptionable, to contend, far” chard 
can be no other remedy but a pecuniary one? * 


Undoubtedly there may; and the remedy is, to pe- 
tition the houſe of commons, who will examine and 
determine the matter of right, and thereby Judge of 
the 1 injury, and puniſh the offender. . 


No, ſays his lordſhip; there can be no petition ia 
this caſe. Was ever ſuch a. petition heard of in 
% parliament, as that a man was hindered of giving 
« his vote, and Praying. them to give da a remedy?ꝰ | 


' To this it may be anſwered, that, as his lordſhip : 
very properly obſerved, in this hs that it was. no 
objection to the bringing the action, that no ſuch acti- 
on was ever brought before, ſo it might have been 
urged, that it could be no objection againſt the pre- 
ferring of ſuch a petition, had no ſuch 1 ever 
been preferred before. 5 | 


| As the houſe of nnd; only, have competent 

juriſdiction, with reſpect to the rights of election, ſo 
every invaſion of thoſe rights muſt, at all times, have 
been cognizable before them: It was urged, as to this 
point, hy a member, in the courſe of the debate in 
the houſe of commons, that he had known petitions 
touching elections preſerred by very few perſons; by 
the ſame rule, ſaid he, a petition may be preſented by 
one: And in truth ir appears from the journals of the 
houſe of commons, of the 31ſt of May 1628, that 
this doctrine was expreſsly laid down. | 


At that time, there was a queſtion with reſpect to 
Warwick, whether the election ſhould be made by the 
mayor and common council, or by the commoners in 
general. And a petition was produced, whereby a- 
bove 200 commoners diſclaimed to have any right of 
lecke, But the petition was refuſed, and the rea- 

D d 8 ſon 
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fon alledged, was, © becauſe; if one commoner _ \ 
* pear to ſue for his right, we will hear him.” 


And in truth ſeveral petitions have, of later years, 
been preſented, merely to aſcertain the right of voting, 
where there was no queſtion about the mer its 12 the 


BE election. 110 


In the year 1711, which 4 was ſoon after the caſe of 
Aſhby againſt White, a petition was preſented by 
William Treene and others, of the city of Coven- 

try, complaining of their being debarred of their un- 

doubted right 'of voting, and praying that their right 

of voting may be aſcertained to them, and reparation 
made for the 1 injury they haye ſyſtained i in being grnt- 
ed the ſame. = 


They were heard by their council, and heir right 
was eſtabliſhed. 7 | 


Again, in 1723, a petition was e Rs 
[1 Webb, and others, of the borough of Calne in 

-Wilts, complaining chat "_ votes Verk. 29 at 
fe laſt election. | | Frey 


They were heard by their ne, who aamitted 
that the ſitting members were duly elected, a 1d Juſtly 
returned: ſo that the merits of election, it is ſeen, 

were not in conteſt, but the right of voting in the 
petitioners was, as an abſtract Propoſition, the only 
queſtion before the houſe. In dhe end, their ment 
was diſallowed. | OY 


In 1724, another petition. was preſented * the 
inhabitanis and houſe-keepers of the borough of Ho- 
| | | niton, in the county of Devon, ſtating that they had 
© and enjoyed an undoubted right of voting, till 1711, 
| when the houſe determined the right of election to be 
in the ishabitants paying ſcot and lot only; ; That the 


. officers, . that time, had refuſed their 
votes: 
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votes: That the petitioners would have voted for the 
then fitting member, had there been any poll, and _ 
did defire to ſign the return, but were refuſed as for- 
merly: and prayed relief; which was e dn 18 


by eſtabliſhing their right. 


From theſe inſtances, it appears that petitions have 


been preferred to parliament, merely to ſubſtantiate 
the right of voting in the elector, as an abſtract quel- _ 


tion, where there was no diſpute whatever about the 
right of the elected; where there was no conteſt; about 


the election, or the. return, and, in the laſt inſtance _ 


above ſtated, even where. there was no poll. 


There is no room therefore for Lord Holt's appre- 
henſions, that there may be a right without a remedy”: 
as the right concerns the parliament, ſo the remedy 
is to be had there only. They only can give the ſpe- 

cific thing withheld : For ſhould a court of law re- 
cognize the right of voting, yet they cannot add the 
voter's name to the poll. The houſe only can reſtore 
| him to the ſpecific right which, has been refuſed.” 


It is too much to ſay that every injury imports da- 

mage, There are many caſes where the law only gives 
the ſpecific thing contended for, without damages, as” 
in caſes of mandamus, &c. Nay, the common law 
paid ſo little attention to damages, that, in ſeveral in- 


| ſtances, damages were not recoverable upon. real acti- 


ons; and coſts were not recoverable i in any caſes what- 
ever at common law. 1 | 


Beſides, his lordſhip rakes for ba the very 5 


thing in diſpute, when he ſays, that by refuſing the 


plaintiff's vote, he has an injury done him. For the 


refuſal can be no injury, unleſs the right of voting be 
firſt eſtabliſhed; and that, as has been ſhewn, the ver- 


dict of a jury cannot do. The houſe of commons on- 


15 are the competent judges of the rights of elect on, 
D d * and 


* 
. 
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and al legality of votes. Their juricdiction in theſe 

caſes is part of the law of the land, which has been 
recognized by ſeveral acts of parliament“, declaring 
that <* ſuch votes ſhall be deemed to be legal which 
have been ſo declared by the laſt determination in the 
houſe of commons, which laſt determination ſhall be | 


final.” 


Pickaps, ind: after the right of voting has "a 
determined in the houſe of commons, an action at law 
may, as was hinted by the other judges, be maintain- 
able for the recovery of 'the coſts, incurred in the pro- 
ſecution of the right. But to contend that an action 
lies before ſuch determination, is to introduce the incon- 
venience which Lord Trevor ſo, ſtrongly inſiſted upon. 
For ſhould an action be brought againſt a returning of- 
ficer for refuſing an elector's vote, "this would not ſtop 
the proceedings of the houſe of commons upon a peti- 
tion: And ſhould a verdict be found by a jury, with 
damages againſt the returning officer for the refuſal, and 
judgment be given thereon, the houſe might afterwards 
determine on the petition, that he had no right of vot- 
ing, and might puniſh the officer for admitting his 
vote. So that oh che one hand, he might be puniſhed 
by the court of law for refuſing the defendant's vote; 
and he might be puniſhed on the other hand by the 
houſe of commons, for admitting it: which would 
be ſuch a groſs abſurdity, and ſuch a ſcandal to juſ- 
tice, as the laws of no country can be ſuppoſed to coun- 
tenance, and which the las of this country do not 
countenance, for, / by the ancient law of the land, re- 
cognizable by act of parliament, rights of this nature 
Lan only be determined 1 in the houſe of commons. 


A farther attempt to give the courts of law a con- 
current en iction with the houſe of nec wins 


; 


* 7 8 w. 3. e 1a Ge 2.6. 24. 
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, ._ nel 2 to 1 was made in the caſe of Kendal 5 
— John f the 5th Aan. | 


This was an action in the caſe ah che defendant 
for a falſe return: and after a verdict for the plaintiff, 
it was moved in arreſt of judgment, that the action did 
not lie; and the judgment was arreſted, by the unant- 
mous opinion of the court, who held that no action 
would lie. 


In this 57 among other arguments, it was 1 
that the right in queſtion was a parliamentary right; 
That the remedy therefore muſt be parliamentary, and 
could be had no where elſe but in parliament. 


It was ſaid farther that the court would judicially 
take notice of the law of parliament; that it was the 
law of the land: and according to Lord Coke, ought _ 
to have precedency. FE 


Another reaſon aſſigned why there was no cauſe of 
«dich was, that the plaintiff had had the effe& of his 
election; that he was returned, and had his place 
there Was nothing remaining wherein he could pretend 
himſelf injured, but the coſts he had been at in the 
proſecution, and as to them it ought to be ſuppoſed 
| that the houſe conſidered them. 


In mort, Lord Chief Juſtice Holt himſelf, in dell. 
vering his opinion, ſaid, —* The proper remedy is in 
© the houſe of commons; and we cannot meddle with 
ce it: but they can cauſe returns to be altered, and then 
they become the ſame as if the perſon was ans: 
returned.” 5 


Thus it appears, from the ONES hiſtorical deduc- 
tion, that every attempt which has been made to en- 
croach on the excluſive juriſdiction of the houſe of 
commons, in matters of election, either with reſpect to 
electors or elected, has either dropped of itſelf, or been 

4 Holt Pur &. Forteſc. 104: And ſee the 8. C. by the | 


name of Coundell int John, Salk. 504. 
| EE reſolutely 


FF 
reſolutely withſtood and repelled by the houſe of com- 
mons; who have conſtantly, as they did in the caſe of 
Goodwin, aſſerted and maintained this juriſdiction, as 
their common right, which "ey derived from their an- 
ceſtors. 


As to their right of declding with reſpe to the qua- 
. lifications of the elected, that has not in any of the 
caſes been diſputed. Even Sir Robert Atkins, who, 
in the caſe of Barnardiſton againſt Soame, contended 
moſt firenuouſly for affirming the Judgment, ſaid, & we 
& know that the houſe of commons is now poſſeſſed of 
c the juriſdiction of determining all queſtions concern- 
<<. ing the election of their own members, fo far at leaſt 
40 as in order to their W admitted or exoludeg from 
1 n « ſiting there.” | 


' Nay, in the caſe of Aſhby En” White, neither 
Lord Holt, nor any of the zealous Whigs of thoſe days 


ventured to diſpute that the juriſdiction of the houſe 


was fully competent, as to the ſeats of their own mem- 
bers. One of the lords, at a conference, ſaid, We do 
not meddle with the commons right to determine their 
-own elections; they have a ſettled poſſeſſion of it, which 
« is a right.” So that the caſe of Aſhby againt White 


I 3 though cited on the other fide, concludes ſtrongly 


en the doctrine they labour to introduce. 


Nevertheleſs they contend, that the right of 5 
elected is a common law right of which no man can 'be 
| degrived but by act of Parliament. 3 


This in the firſt place, is aſſuming a e e FAY 4 
granted, which may ſafely be denied. The right, as 
was ſaid, in the caſes above cited, is a parliamentary, 
right to be excerciſed only in parliament, and therefore 

nne . . where the wah is to be . | 


Belles, none can 6 0 in the preſent inſtances 


| Mr. \ Wilkes's right” of VERT elected i 1s * . £ 3 
: cM: 


. ww 1 


for in truth it is only ſuſpended during the exiſtence of 7 5 
this parliament. When the body which expelled him 
is diſſolved, his capacity of being ęlected revives. 


The incapacity is not perpetual, but only temporary. 
To make it perpetual is what, in the better opinion 
perhaps an act of parliament only can do. But 


the houſe of themſelves can diſqualify any member 1 
during that parliament. For let the right be a com- 


mon law right, or a. parliamentary right, yet, like other 
rights it may be forfeited by crimes and miſdemea- 


nours, &c. And who ſhould judge of thoſe cauſes of | 


forfeitures, but the body of which he isa member ? 


Indeed the right of juriſdiction i in the houſe of com- 


mons in this reſpect, is ſo fully eſtabliſhed by immemo- 


rial uſage, that it cannot be diſputed, without contra- 


verting the fundamental principles on. which the law of 4 


the land depends. The houſe, as appears from their 5 


Journals, have determined with reſpect to the qu alifice- | 


tions of the elected, from time to time, down from the 


year 1553, to the preſeat period: and it is by their re- 
ſolutions only, that perſons of various claſſes are at this 


day diſqualified. It is by their reſolutions, that. 


1 Clergymen are not eligible. 


The 12th October 1553, a committee was appointed 
to enquire about the right of Alexander Newell and 
John Foſter to {it in the houſe : and the committee re- 
ported that Alexander Newell being prebendary TI 
Weſtminſter, and thereby having a voice in the convo- 


cation houſe, cannot be a member of this houſe, which 


was agreed by the houſe, and a writ was directed for 4 


another burgeſs in his place. 


We find the like reſolutions the 8th 88 * 12 0 | 


andthe 17th January 1620, and the 17th 2 1661, 
with reſpect to other clergymen. 


fs. J udges are not eligible, 
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The 28th June 1604, it was moved by Sir Edward 


« Hobbes, as a doubt to be reſolved, whether if a h 
© member of this houſe be called 90 che place of a | 
« judge, or other attendance above, during the time - 
ce of parliament, he ought to ſit here during the ſame * 
« parliament.” —We do not find any * on this 
point, at that time. But on | Beet k 
The gth November 160 557 the committee having Th- . 4 1 
ported two members to be attendants as judges, in the 
higher houſe, the queſtion was put on the report, Whe- 
ther they ſhould be recalled; and the houſe eee 4 8 
that they ſhould not. 2 : 
"Accordingly we meet with ſeveral paſſages i in the 3 t 
journals, particularly the 11th April 1614, where the 0 
excluſion of the judges is ſpoken of as an eſtabliſhed | 
practice; and we ſee by daily experience, that when- 
ever any members of the houſe of commons are ap- h 
Pointed Judges, new writs are iſſued for the election of ; 


others in their room; of which the numerous prece- 
dents are ſo notorious and recent, that it is needleſs to 
refer to them. | | 


3. Returning officers are not edi 


The 25th June 1604, upon a motion of Mr. 9 9 N 
to know the opinion of the houſe, whether the Mayor 
of a town, &c. might laufully be returned and ſerve as 
a member ? 


The houſe 1 and ordered, a the ak of the 
houſe was commanded to enter it accordingly, that from 
and after the end of this preſent parliament, no mayor 
of any city, borough or town corporate, ſnould be 
elected, returned, or allowed to ſerve as a member of 
this Vole, and if it did appear that any member was 


returned, a burgeſs, that preſently a new writ ſhould be 
awarded, for the choice of another in * room and, 


Place of the ſaid M ayor. | 
The 


n Py 1 a En — 


* 
8 r 1 _— 7 


— — 


11 
The 14th April 1614 upon a report of the commit- 
tee, that Mr. Berry, bailiff of LO had returned 
himſelf. 


The houſe reſolved; that he ſhould be Sens and 
a new Choice made :—And reſolved farther, That all 
mayors and bailiffs in the like caſe, ſhould be removed. 


Accordingly, 22nd May 1621-2, we find, that 2 
Mayor being returned, he was removed, and a new writ 
ordered. And, on 


The 2nd June 1685, the houſe reſolved, that no 
mayor, bailiff, or other officer of a borough, who is the 


proper officer to whom the precept ought to be directed, 
is capable of being elected to ſerve in parliament for 


the ſame borough of which he is 2 bailiff, or 
offi cer, at the time of the election. | 


4. Aliens are not eligible. 


. The 28th May 1624, reſolved, upon the queſtion, 
ad the election of Mr. Walter Sree: being no na- 
tural born ſubject, is void: and a warrant to go for a 
new writ for Monmouth. 


5 8 The eldeſt ſons of Scotch peers are not eligible. 


The 3d December 1708, a motion being made, and 
the queſtion put, © that the eldeſt ſons of the peers of 


Scotland were capable by the laws of Scotland at the 
ce time of the union, to elect or be elected as commiſſion- 
cc ers for ſhires or boroughs to the parliamentof Scotland; 
< and therefore, by the treaty of union, are capable toelect 
e or be elected torepreſent any ſhire or bor ough in Scot- 
land to fit in the houſe of commons in Great Britain ;* 


It paſſed in the negative. 


_ Accordingly the 6th December 1708, a new writ 
was ordered in the room of Lord Haddo, who, being 
the eldeſt ſon of a peer of that part of Great Britain 
called Scotland, was declared Adern to ſit in the 
houſe. Abd e | | 


AN IE 


my Nr r 
_ * * 
- 
= 
” 


a 


- 
. - 
- 
4 
* 


5 


3 


1 


. C432 J | 

The 18th November 1755, a new writ was ordered 
in the room of Charles Douglaſs, Eſq; commonly cal. 
led Lord Douglaſs, then become the eldeſt ſon of a 
Peer of that part of Great Britain called Scotland. + 


Befides theſe, which are permanent difqualifications 


SE OW: of particular claſſes, the houſe have in various other in- 
£ 1 5 


ſtances, determined and adjudged with reſpect to the 
_ qualifications of the elected. They have adjudged 4 
_ perſons i in execution not to be eligible, 


— The 24th March 162 5, it appearing to chi . 
that Sir Thomas Moncke was in execution before, and 
- at the time of, his election, a writ was ordered to iſſue 
for a new choice i in his room. | - 


The 22nd March 1661 at the cle ion for Leinſter 
he poll was denied to Mr. Coningſby, who was put in 


notnination for that borough: but he being a priſoner in 


in execution for debtꝰ, ad not eligible, it was adjudged, 


Which is very obſervable, that the denying the poll to 


him did not void the election; and Mr. Cornwal and 
Mer. Graham, the other candidates, were duly elected. 


The 15th December 1689, on proof of bribery in 
the election for Stockbridge, the houſe reſolved, that 
it was a void election: and reſolved farther, 


« That William Montague, Eſq; be diſabled Som 
© being elected a burgeſs to ſerve, in this preſent pat- 
liament, for the borough of Stockbridge.” 


The roth November 1707, reſolved that every per- 


fon. who by an act of the firſt ſeſſion of the laſt parlia- 
ment, intituled, An act for the better ſecurity of his 
V Majeſty's perſon and government, and of the ſucceſ- 
„ ſion of the crown of. England in the proteſtant line,” 

950 5 is diſabled, from and after the diſſolution or determina- 


. 1 . 
* The rankep why a perſon in execution is not eligible, is ob- 


5 vious, _ becauſe ſuch an one is not bailable ; conſequently he can- 
not attend to diſcharge the duty-of a repreſentative : Whereas 2 


perſon arreſted on meſne proceſs/is admiſſible to tail. 
ee e | ian 


* 


e 1 
tion of the ſaid parliament, to fit or vote, as a member of 


the houſe of commons inany, parliament to be thereafter 
' holden, is by virtue of the ſaid act, incapable of fitting 


or voting, as a member of the houſe of commons in this 


preſent parliament. | 


The 7th December 1000. reſolved. that Ani T | 
Hammond Eſq ;. being a commiſſioner in the navy and 
_ employed in the out- ports, is thereby incapable of being 


elected, or voting as a member of this houſe. 


The gth June 17 33. reſolved, that the accepting a 
commiſſion of Governor or Lieutenant-governor of” 
any fort, citadel, or garriſon, upon. the military eſta- 


bliſhment of his majeſty's guards and garriſons of Great 
Britain, by any member of the houſe, being an officer 
in the army, does not vacate the ſeat of ſuch member. : 


Thus, even where the diſqualification i is by ſtatute. | 
the houſe is the only court where the ſtatute can receive - 


an expoſition „ Or where any adjudication can be made. 


But the following inſtan ze is of itſelf ſufficient 5 
prove, that the houſe are, and have been acknowledged 
to be, the proper and only judges concerning the quali- 


fications of the elected. On 
The 19th November 1606, not many years after the 


— 


caſe of Goodwin, the Speaker produced a note ſent 
unto him, as he ſaid by commandment of the Lord Chan- 
cellor containing the names of certain members of the 
houſe diſpoſed andemployed by his Majeſty ſince the laſt 


ſeffion in ſpecial ſervices, with direction to know the 
pleaſure of the houſe, whether the ſame members to be 
continued, or their ate ſupplied with others. 


In this liſt are the names of Sir Thomas Ridgway, 


Treaſurer of war, and Sir Humphrey Wiach, chief | 


; Baron of Ireland, with others. And, Fn Fo: 


| The 22d November 1606, upon the report, warrants 
were ordered for the choice ol new members in the pla- 
ces a Sir T homas Ridgway, 9 Winch &c. 

Thus 


— 


1 
1 
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Thus it appears from the foregoing precedents, that 


the houſe have of ancient time exerciſed the ſole right 


of determining the qualificatiors of the elected : And 


that this right has been recognized in one of the moſt 


arbitrary reigns, by referring to their pleaſure, to de- 
termine, whether certain members ſhould continue, or 


| their places be ſupplied by others. 


It appears likewiſe, that they have exerciſed the 
right of adjudging and declaring the incapacity of be- 


ing elected, not only as expoſitors of the written or 
ſtatute law, but even where the law has been ſilent, they 
have adjudged perſons incapable of being elected, from 


the particular circumſtances of the eaks, and upon ge 
neral principles of conſtitutional policy. . 


'Thus it has been ſhewn, that from immemorial uſage 


recognized and confirmed by the ſtatute law of the 
realm the houſe of commons have the ſole right of ju- 


dicature, in all matters reſpecting elections; and indeed 


it is clear, upon the principles of reaſon and the ſpirit 


of conſtitutional policy, that ſüch a power ought to be 


veſted in them and them only, as cſſegrial to the ſecu- 
rity of public liberty _ FP} | 


The conſtitution of the Britiſh met being 
of a mixed nature, the houſe of commons are the 
body, whoſe peculiar duty it is, to vindicate the li- 


berties of the people, againſt 'the encroachments either 


of the ſovereign or of the nobles. 


The better to ſecure the popular intereſt, the c com- 
mons are elective; and certain people, being qualified 
as the law directs, have, at ſtated times, the privilege 


of electing whom they pleaſe, being likewiſe qualified 
| by law, to act as their repreſentatives ' in Salinas” | 


If any doubt or diſpute ariſes, in reſpect to the qua- 
lification either of the electors or the elected, who 


es the conſtitution point out as the proper judges to 
W 


. 


E 
decide in ſuch eaſes? Moſt certainly, that body only, 
who are conſtituted as the repreſentatives of the people, 
ought to determine, upon points which are ſo eſſential 
to the preſervation of their liberties. 


None will be extravagant enough to FREY ahi 
the people at large, can exerciſe a judicial power of 
determining the law, with reſpect to their own qualifi- 
cations, or the qualifications of their own repreſenta» 


tives: When the electors o articular county or 


borough have made their election, they have executed 
their power; and ſhovld any doubt ariſe, either with 
reſpect to their qualifications, or the qualifications of 
the elected, they then are parties intereſted in the 
queſtion, and conſequently cannot be judges, The 
1 is then between them and the reſt of the peo- 
| for every member, as has been ſaid, though cho- 

= for a particular place, ſerves for the whole nation. 


Nothing therefore can be more abſurb, than to ſup- 

poſe that they ſhould be judges in their own cauſe, 
and that their determination, in a matter wherein they 
are intereſted, and may therefore be preſumed partial, 
ſhould bind the whole community. 


It would be as abſurd to contend, that any of the 

courts of Weſtminſter, or any other judicature what- 
ever, ſhould be allowed to take cognizance of matters 
reſpeRing the qualifications of electors or elected. 

Should any other court be admitted to a concurrent 
right of judicature in ſuch caſes, it would neceſſarily 
introduce a elaſhing of juriſdiction, and a W 
of judgment. 82 

Beſides as it has been thewn, that the elector of Pk | 
particular county or borough, whoſe rights are in queſ- 
tion cannot judge of the matter in diſpute, it would 
be highly ridiculous to imagine, that any twelve men 
of thoſe electors, ſhould have a power of determining | 
in ſuch caſe, 


CN . Hr 5 See kan, col: 53. 


5 . 

Io contend for ſuch a power in the courts of Weſt- 
e, is not oy abſurd, but it is highly dangerous. 

Form— | 


As an appeal lies ultimately from the judgments of 
all the courts of Weſtminſter, to the Houſe of Lords, 
the Lords would become the ultimate judges, with re- 
ſpect to the qualifications of clectors and elected, 
which would apparently give them ſuch an aſcendancy 
over the Commons, as would ruin their independence, 
overthrow the balance which it has been the provident 

care of our forefathers to eſtabliſh, and, in the . 


ä . the rights and liberties of the people. 


As this power cannot, nor ought to be lodged in in \ avy | 
of the courts: at Weſtminſter, ſo neither can it be in 
the king and council, or any where elſe, without being 
attended wich the ſame inconveniences and dangers: 
It can therefore only reſide in the general body of the 
people, by their repreſentatives; that 1s, in. the houſe 


of commons: Which is, and by the conftitution can. 


wy be, the general court of the people. . i 
The fatal effects of placing ſuch' a power elſewhere, 


are obvious and certain. Therefore, no man, who is 


not an enemy to the conſtitution; would wiſh to ſee 
any other judicature interfere with that of the houſe 
of commons. On the juriſdiction of chat houſe, - the 


| liberties of this country depend. Our wile and ſpirited 
' anceſtors, in their addreſs to James the iſt, declared, 
that The privileges, - liberties and juriſdiction of 


parliament, ag were the mow and e of the 


nee. 


As it had been ſhewn, that the bouſe va and 


| ought to have, the ſole juriſdiction over their own 


members, as ſuch, that they may puniſh them by ex · 


. pulſion, &c. That they may declare and adjudge, 


who re, aba who are not, capable of ſitting. in that 


; 1 


1 
houſe—It will bent, zdly, That they have exerciſed 
this right, with reſpect to the late election for Mid- 
dleſex, in a legal and conſtitutional manner, not only 
ſtrictly agreeable to the law and uſage of parliament, 
but conformable to the proceedings of the courts of 
| juſtice in Weſtminſter-hall, on fimilar occaſions. . - 


It has been already ſtated, by extracts from the 
votes, that, upon Mr. Wilkes's being returned after 
his expulſion, the houſe reſolved, That he was, and 
is, incapable of veg ene to ferve i wp this W 
parliament. 28 x —9 2 3 . 


Therefore, admitting chat his incapacity was not a 
neceſſary "conſequence of his expulſion, which the 
freeholders were bound to take notice of, yet this ex- 
preſs declaration of incapacity was ſuch as all the 
freeholders of Great Britain were bound to take notice 
of. For this, which is but an expoſition of their for- 
mer reſolutions, is the ſolelmn adjudication of a court 
of judicature, on a ſubject wherein they have not only 
a competent, but the ſole juriſdiction. It is therefore 
as binding, nay, being without appeal, it is, in its 
effect, more obligatory than a judgment of any of the 


courts of Weltmiofter, to which every TM 18 1 | 
to ſubmit. es 


Now, i it is a . and eſtabliſhed maxim, that eve- 
ry man is bound to take notice of the law. With what 
colour then can it be pretended, that the freeholders of 
Middleſex had no notice of Mr. Wilkes's incapacity ? 
ignorance of the fact may, in ſome caſes be 5 in ; 
excuſe, but ignorance of the law never can. 


In truth, however, it is notorious,” that they. were nei- 
ther ignorant of the law, nor of the fact. e inca- 
pacity of the perſon they thought proper to elect, was, 
with ſerupulous caution, ſet forth in the introductory | 
part of the writ which is always read publickly, previs 
ous to. ho election, yet even this caution, which takes 
eV Ee 2 ay 
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away all pretence of want of notice to the freetoldans, 
has been made the foundation of another objection. 


It has been objected, on the authority of Lord Coke, 
that the writ can receive no alteration, but by an act of 


_ - parhiament. No one will diſpute this authority. But 


the clear anſwer to this objection is, that the writ, in 
reality, was not altered. The body, or directory part 


. of the writ, did not vary a iota from the eſtabliſhed 
form ; but the introduction, which declares the cauſe 


of yacancy, muſt, in the nature of things, be varied 
according to the different cauſes. which occaſion the 
Vacancy. 


If the yacanc i is PO by. 5 death of a mem- 


ber, it 15 {aid, in the room of ſuch an one deceaſed : If 
it is oecafloned by acceptance of an office, it is ſaid, in 


the roam of ſuch an one, he having accepted ſuch an 

office ; if It is accafioned by the incapacity of a late 
member, it ſhould ſay in the room of ſuch an one 
' incapable of being elected. And in like manner 9 
reſpect to other cauſes of vacaney. 


It is evident, therefore that the freeholders of Mid. | 


dleſex could neither be ſuppoſed ignorant of the fact, 
or of the Jaw. Having elected a repreſentative again 
and again, after a legal declaration of his incapacity, 
in contempt. of the juriſdiction of the houſe, and in 
direct oppoſition to the law of the land no preſumption 


could be made is their favour. Such a flagrant miſ- uſer 


of their franchiſe, at leaſt ambunted to a non-uſer ; 

| their votes mult be confidered as thrown. away; at 
perſon next upon the poll, having the majority of legal 
votes, could only, in ban of reaſon and law, be Vo- 
ſidered as duly elected. 


Had there been, in . no Us chalked out to 


direct the determination of the houſe, yet the neceſſity 
of the occaſion. would have diflated ſuch a deciſion, in 
| order to, maiptain their own , on which the 
liberties 
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| Hberties of the people depend, againſt the contumacy 


of a ſet of miſtaken perſons, who were inſtigated to be- 
tray their own intereſts, _ 


But though the reaſon and neceſſity of the caſe _ 
have ſufficiently juſtified the proceedings of the houſe, 
yet they did not act without precedent. 


On the 2oth of May 1715, in the caſe of the elec- 
tion for the borough of Malden, the poll ſtood thus: 


For Serjeant Comyns - 216 Mr. Tufnell - 168 
Mr. Bramſton - - 215 Sir Will. Jollyffe 128 


Serjeant Comyns having refuſed to take the oath of 
qualification they reſolved that his election was void · 
But what did they farther in this caſe? why, they did 
not iſſue a new writ ! But they conſidered the votes gi- 
ven for the Serjeant, as thrown away: And reſolved, 
that Mr. Tuffnell, who had a leſſer number of votes 
than the Serjeant, was duly elected. 


Again on the 14th of Febritary! 1727, and 16th of 
April 1728, in the caſe of the election for the town of 


Bedford, the poll ſtood thus : 


For Mr. Ongley - - 465 Mr. . - 240 
Mr. Metcalfe 462 Mr. Brace 236 


It appearing that Mr. Ongley held an office in the 
cuſtoms, and the 12 and 13 W. 3. c. 10. againſt offi- 
cers in the cuſtoms fitting in parliament being read, and 
no ſurrender appearing to have been made of the ſaid 
office before the election, the houſe reſolved, that Mr. 
Ongley was incapable of claiming to fit in parliament. 
Therefore, though he had the majority of votes, they 
_ conſidered thoſe votes as thrown away: And reſolved 
farther, that Mr, Metcalfe.and Mr. Orlebar were duly 
elected, though Mr. Orlebar had a leſſer number of 


votes than Mr. Ongley. 6 


As it is always to be wiſhed that then ſhould be a2 
Fn and correſpondence of judgment in the ſeve- 
ral courts of judicature throughout the kingdom, fo, 
happily in the preſent inſtance, the adjudications of 
the courts of Weſtminſter perfectly agree and correſ- 
pond with the determinations of the houſe of com- 
mons. 8 


In the caſe of hs king againſt the mayor. and alder- 1 
men of Bath, the 15 Geo. 2. Mr. Taylor brought a 
mandamus to be admitted and ſworn into the office of 
one of the aldermen of the city of Bath. To which 
it was returned, that he was not duly choſen; and up- 
on that iſſue being MARS] it was _ before Lorg "ON 
. „„ | 


It ap peared at the trial, that 1 whe Dieter: 00 the 
corporation, the aldermen are to be elected by the 
mayor, recorder and aldermen, or the major part of 
them ; but it was agreed that the preſence of the re- 
corder was not neceſſary. It was given in evidence to 
the jury, that the whole number of electors were thirty 
of whom twenty-eight were lawfully aſſembled for the 
election of an, alderman That for this office there 
were three candidates, Mr. Bigges, who had 14 votes, the 
Mr. T avlor, who had 13, and Mr. Kingſton who had 
one vote; but that Mr. Bigges was not duly qualified 
to be elected into this office, being neither a freeman 
of the nn. nor an inhabitant of the city of 

Bath. ST . 

One Rm, and unde en "LHR denen chat 
they made the objection to Bigges at the the time of 
the election; and that the electors, at the time the can- 
didates were propoſed, diſcourſed among themſclyes 


about Bigges, as à perſon not qualified. ' +44 


On the other fide, there was one witneſs who wh 
\reſent at the time and denied that he heard any ſuch 


5 notice given by Biſh. OP 
Upon 


1 1 


Upon the whole of this caſe, Lord Chief Juſtice 
1 one of the moſt cautious Judges that ever preſid- 
ed in a court, and whoſe judgments are held in the 
higheſt eſteem, gave the following . the Jus: 
N . 


That if they were fariatied the electors bad notice of 
this want of qualification in Bigges, that then the 13 
votes for Taylor were to be looked upon as ſufficient to 
determine the election in his favour; and he told the 
jury, that if they thought the 14 had voted for a perſon, 
whom they knew to be unqualified, at the time they 
voted for him, their votes muſt be conſidered as thrown 
away, and they were to be deemed as not voting at all, 
or as conſenting to the election of Taylor: For that 
their diſſent could no way be regarded, becauſe their 
voting for a perſon not qualified was the ſame as if they 
had voted for a perſon not exiſting, or dead. And there- 
fore they could not be conſidered as voting againſt Mr, 
7 aylor, ſince no man could vote againſt another, but 
by voting for ſomebody elſe. So that, on the whole, 
he conſidered theſe fourteen votes as flung away and of 
no more avail than if they had not voted at all, 


Upon this, the jury found a verdict for Tevlor ; ; . 
a motion was afterwards made for a new trial. 


On ſhewing cauſe againſt the motion for a new trial, 
ſeveral laws were cited in ſupport of Lord Lee's direc- 
tion to the jury. Among others, the caſe of the Queen _ 
and Hugh Boſcawen was cited, from a note of Mr. 
Werg's, hich was an information, in the nature of a 

| quo wwarrano, againſt Mr. Boſcawen, to ſhew by what 
| authority he exerciſed the office of one of the capital 
burgeſſes of Truro, in the county of Cornwall. It + | 
appeared on ſhewing cauſe, that Mr. Boſcawen had 10  * 
| votes, and that one Robert D—-— had 10 likewiſe ; — 
| but that no perſon was capable of being elected unleſs - | 
be was at the time * the election, an inhabitant of the 4 
14 | Ke 4 borough 
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tu Mr. Boſcawen had a houſe near the town; 
but was not an inhabitant of the town; and though the 
court might have granted the information againſt Mr. 
Boſcawen, on the foundation of an equality of votes, 
yet, Lord Parker, on making the rule abſolute ſaid, 
ec he conſidered thoſe 10 votes for the unqualified per- 
ſon as thrown away, and that the other perſon was du- 
ly elected ; from which the reſt of the court did not 
A | | 


The caſe of the King and Withers; ee the 8th 
Geo. 2. While that eminent lawyer Lord Hardwicke was 
- Chief Juſtice, was cited. This was an information in 
the nature of a quo warranto, againſt one Withers, for 
taking upon him the office of one of the n Bur- 
geſſes of We 


It appeared, on dern Leute, that by the ancient 
uſage of the borough whenever there was a vacancy 
of a capital burgeſs, the mayor had a, right to nomi- 
nate two perſons,” out of which two perſons, and no 
other, the Mayor, and burgeſſes chooſe « one to fill cl the 
vacancy. _ 


'The defendant Withers and "uber were nominat- 
ed by the mayor, purſuant to the cuſtom. The defen- 
dant had five votes, and the other perſon nominated by 
the mayor had but one. But there were ſix other bur- 
geſſes who inſiſted to vote, and did vote, for a perſon 


not nominated by the mayor. The mayor, however, 
refuſed to take the poll for the Kae not nominated 


| by him. 


The court ld; that the 1 votes for the ds | 
not nominated by the mayor were thrown 0 ” 
on that foundation diſcharged the rule. RE 


In the end, upon the ſound reaſoning in Lord Lee 8 
direction, and the authority of theſe caſes, the court 
were Unanimous in relukog to grant a new trial. 


„% 
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But, independent of theſe great authorities, it is 
clear upon the principles of common ſenſe, that a vote 
given for a perſon diſqualified cannot be a legal vote. 
For to conſtitute a legal vote two requiſites are eſſential: 
1. That there be a capacity in the elector giving the 
vote; and 2. That there ſhould be a capacity in the 
candidate receiving it. Mr. Wilkes, therefore having 


no capacity to receive the votes, they were clearly 1. 


gal, and muſt be conſidered as thrown away. 


Nay, indeed, it dos been admitted on the other ſide, 
that they were thrown away: for, on the queſtion 


whether the foregoing elections of Mr. Wilkes were 
null and void, they were, without a diviſion, deter- 
mined to be null and void; which was, in fact, de- 


termined that the votes given for him were thrown 
away. 


were not good votes for Mr. Wilkes, they were ne- 
vertheleſs good votes againſt Mr, Lutterell. 


on any other occaſion one might be aſhabried to mit. 
pend time in anſwering ſuch futile objections. Did 
ever any one hear of votes having a negative quality ? 
. Suppoſe, on Mr. Lutterell's being propoſed, a num- 
ber of electors had cried out, No! could à negative 
of this kind be conſidered as a vote againſt him? Cer- 
tainly not. There is no way as was ſaid by Lord Lee, 


«| 


of voting againſt a perſon, but by voting for ſome. 


other : and if a number of electors might put a nega- 
tive upon a candidate in ſuch a manner, they might 


keep a ſear in parliament vacant as long as they pleaſ- 


ed ; whereby they might deprive not only their fellow 
electors, but the ſtate, of the aſſiſtance of a member. 


It is contended, however, that admitting theſe votes 


not to be good, vet the election ſhould have been de- 


clared void, and Mr. Lutterell ſhould not have been re- 
ceived 


a . 


Still it is anſwered, on the other ade, that if they 


* 
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bed To prove this, they ſay it has been held Kut 


the voting for a perſon under age, who had a majority, 
did not make the next . e elected, who "oy the 


minority. 


To this it may be N 2b That ry caſe muſt 7 
Keese on its own circumſtances. Where indeed the : 
' Incapacity is of ſuch a nature as can only be aſcertain- 
ed by evidence, there, though the candidate having 
the majority ſhould appear to have been ineligible, 
yet perhaps his competitor, having the minority, 
mould not be received; but the election ſhould: be 
declared void. Becauſe it may be preſumed, that had 
the incapacity been previquſly known, the majority 
might have made choice of ſome other perſon. t 


Thus, in the caſe of a minor, if ſuch a candidate b 
* near being of age, that no man can, wg view . 
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as: if no certieatss or other proof | of dis mino⸗ 
rity, be produced, in a caſe of ſuch uncertainty, it 
would perhaps be too much to ſay that the votes for 
him were * away, and the next t candidate ſhould 
be admitted. | 


But if 5 in this caſe any certificate, or ber, 8804 evi- 
Jens of his minority, be produced, or if a cone 
beſo young, that his minority is notorious and appa- 
rent, ip theſe caſes the votes ſhould be confidered. As 
thrown 6 and the, next candidate ſhould be, re- : 


Es: 7 N | 
The true criterion of dillinction! is, whether the i in- 


capacity be or be not notorious of itſelf, and, if not 

notorious of itſelf, whether there was, or was not, 

notice of it? If it be notorious, of itſelf, or if it appear 

that the electors had notice of it, in either caſe it 

muſt be conſidered as an obſtinacy and contumacy in 
the electors to vote 11 75 a ae perſon; their 
votes, , 
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votes, therefore, muſt be deemed as thrown aways and 
then the next candidate ſhould be received. 


The Houſe: of Commons therefore, in ſuch EY 
will uſe their diſcretion ; and if they are. ſatisfied upon 
evidence, that the electors had notice of the incapa- 
city of the diſqualified perſon at the time they voted 
for him, they will reject their votes; and if there be 
any other candidate, though with a leſſer number of - 
votes, they will, as has been done in the caſes above 

cited, admit him. 


But it is ſaid on the other fide,: __ in - As 4 
of Mr, Wal pole, who was returned after he was expelled, 
the houſe did not receive Mr. Taylor, the other Can» 
Om but declared the election void. | 


True ; but this caſe i is by no means applicable to 
that of the Middleſex election. For though Mr. Wal- 
pole was returned after expulſion, and though, as has 
been contended, the incapacity was the neceſſary effect 
of the expulſion, yet in as much as this was the firſt 
and only inſtance in which the electors of any county 
or borough had returned a perſon expelled to ſerve in 
the ſame parliament, and the electors might be 
preſumed nor to have due notice of the effect of ex- 
pulſion, the houſe gave them an opportunity to correct 
their error, by giving expreſs notice, and by reſolving, 
that he was thereby incapable of being re, and 
at the ſame time declaring the election void. 


It may be ſaid, indeed, chat by their voting 5 a 
petſos ineligible, a right attached, by operation of law, 
in Mr. Taylor. But a right of this kind in an indivi- 
dual, ſtanding in competition with the rights of ſo 
many electors, and the law, with regard to the effect 

of expulſion, having never been before declared, it was 
proper and juſt in the houſe to give the electors, who - 
| had woes for an * candidate, an opportunity of 
making 
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making a" new choice, after the law creating the inca- 
pacity had been expounded. 


But this their reſolution leaves no room to doubt 
what part they would have taken, if, upon a ſubſequenr 
re- election of Mr. Walpole, there had been any other 
candidate in competition with him, For, by their vote 
they could have no other intention than to admit ſuch 
other candidate; otherwiſe their vote would amount to 
a reſolution that the ſeat ſhould remain vacant We 
that parliament. 1 


But how unlike to this is the preſent caſe ! In the 
preſent eaſe, the houſe; with the ſame moderation, ex- 


plained the effect of the expulſion, by declaring that 
Mr. Wilkes was thereby incapable of being elected. 


Still however after the fulleſt notice, after he had been 
again and again deelared incapable of being elected, 
they obſtinately perſiſted in chooſing him. | 


Therefore, as there was not the leaſt colour for pre- 
fuming that they had not notice of his incapacity and 
as Mr, Lutterell ſtood next upon the poll, the houſe 

could not, without injuſtice to him, without betraying 
their own juriſdiction, without violating the precedents 
of Parliament, and the correſponding determinations 
of the Courts at Weſtminſter ; in ſhort, without op- 
poſing the principles both of reaſon and law, they 
could not act otherwiſe than they did. 


his truth, there was no alternative but to TO Mr. 

Lutterell, or to refuſe iſſuing a new writ. To have re- 
jected Mr. Lutterell, after the law in ſuch cafes had 
been expounded, would have been to have denied him 
his right: To have refuſed iſſuing a new writ would 
have been 2 violation of the rights of the freeholders. 
By arbitrarily keeping ſeats vacant, the houſe may be 
purged, as in Oliver's time, to any degree a miniſter 
thinks proper : And this' mode of proceeding, which 
ſome pretended patriots affect to prefer, would have 


been 
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been as has been ſaid, not only unjuſt with regard. to 
Mr. Lutterell, but dangerous and unconſticutional with 
reſpect to the people. | 


Nevertheleſs it is pretended on the other ade, chat 
though the rejecting the perſon returned, and receiv- 
ing. the other candidate, might have been right, had 
the perſon rejected been diſqualified by act of parlia- 
ment, yet it is otherwiſe, as he is diſqualified only by 
the judgment of the houſe. By this means they con- 
tend the franchiſes of the electors are taken away, 
which nothing but an act of parliament can do; for 
that the houſe, being but one of three branches 9 the 
legiſtature cannot make laws to bind the people; and 
that though their orders and reſolutions are binding 
upon chemſelves, yet they do not . without 
doors. 


In 1 to TR it is to be. obſerved that though | 
the houſe of commons, in their legiſlative capacity as 
one only of the three branches of the legiſlature can- 
not, as has been ſaid, make laws to bind the people; 
yet it is to be remembered, as was ſtated in the begin- 
ning, that they have a judicial as well as a legiſlative 
capacity, and it is in their judicial capacity that they 
take cognizance of elections. Conſidered therefore 
as a court of judicature, their adjudications are as 
obligatory as the judgments of any other court what 
ever; nay, more ſo, as has been intimated, becauſe they 
are without appeal. 


To ſhew- however, that the zd 00 of Ban 
are not binding without doors, they are extravagant 
enough, on the other ſide, to cite the caſe of the King 
and Queen againſt Knollys “, commonly called La 

Banbury's gs TIRE WAS. ara thus: 


* Salk. 4, 599, 512. 3 Salk. 243. Carth 297. Comb. 273. 


Skin. 330, gs.” Caſ, B. R. 55. Holt 530. * 
2 . Charles 
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Charles Knollys, Earl of Banbury, was indicted ſor 
the murder of Capt. Lawſon, by the name of Charles 
Knolly's, Eſq; and this indictment was removed into 
the King's Bench, where the defendant pleaded in 
abatement, that he was a peer. To which it was replied 
that the defendant had petitioned the lords in parliament 
to be tried by his Peers; upon which the lords, by an 
order df their houſe, diſallowed his peerage, and diſ- 
miſſed the petition. To this replication there was a de- 


muͤrrer, and a joinder in demurrer. Notwithſtanding 
this order of the lords, however, judgment was given 


for the defendant, and the indictment abated. ; 


But the grounds on which the . gs 
nion, as expreſſed by Lord Holt, was:that the order. of 
the lords was not any determination, for chat the cauſe 
was not properly before them: It was not properly be- 
fore them becauſe the petition was preferred to the 
lords, in the firft inſtarice, whereas it ſhould have been 

referred to the king and from his majeſty have been 


referred to the conſideration of the lords: ſo that the 
PEO to'the lords, was « coram non Judice. TEE ED 


' 


„This caſe therefore, f is not applicable to the caſe in 
queſtion in any point whatever. For, in Lord Banbu- 
ry*s.cafe, the reaſon, it is ſeen, which influenced, t the 

court, was, that the proceeding coming irregularly be- 
yo the houſe of lords, their order thereon was not * - 
judgment of the houſe. From whence it is to be in- 
ferred, that if, i2 this caſe, the lords had acted judi- 
cially, in a manner regularly laid before them, the court 1 
would, and they certainly muſt, have taken notice of 
their judgment. But, in the preſent. caſe, the houſe 
of commons acted as a court of judicature, in a cauſe 
regularly before them; their declaration therefore 
was the adjudication of the court; apdithe adjudica- 
tion of a court t having competent Juriſdiction, more 
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eſpecially of a court without an appeal, is the u. 
of the land. _ | | : x3 


It has already been obſerved that there are in this 


kiln: as in moſt others, divers laws for the admi- | 
niſtration of goverament. e 1 


Will any one ſay, that the common law is not as 
| binding as the ſtatute law? that the cuſtoms of par- —— 

ticular places are not of equal force with the ſtatute 
law? And will any one ſay, that the law of parlia- 
ment is of leſs force and efficacy then the ſtatute law ?* 
Are not all equally the law of the land? And does 
not the juriſdiction of the houſe of commons, in mat- 
ters of elections, ſtand upon as firm a footing as the 
juriſdiction of any other court in the kingdom? nay, 
has it not been recognized . and again by . 
ſtatute lj)? 


If it be aſked when, and how they acquired this 
juriſdiction; the anſwer is, that they gained it at the 
ſame time, and by the ſame means that they gained 
their right by impeaching the greateſt perſonages in 
the land; at the ſame time, and by the ſame means, 
that they acquired the right they exerciſe with regard 
to money bills, and other undoubted Privileges. In 
ſhort, their juriſdiction; in this reſpect, which is con» 

firmed by immemorial uſage, is as ancient as the com- 
mon law, and muſt be ſo deemed, for no written law 
can be produced which ſhews the commencement of 
the inſtitution: : It is coeval with the conſtitution 3 
and without ſuch a juriſdiction the houſe of commons, 
as has been ſhewn, could not exiſt as an independent 
body: And if this juriſdiction is queſtioned, all their 
other privileges may, on as good a foundation, be diſ- 
puted; ſince theſe, together with many privileges of 


the other houſe, can only be e ſupported by immemo- 
rial une. 
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„ 
As to the! pretence that the houſe, by the exerciſe 


of this juriſdiction, have taken away the franchiſes of 


the electors, which nothing but an act of parliament 


can do, this inſinuation is altogether fallacious. 


Is the prohibiting of them from exereiſing their 
franchiſe againſt law the ſame thing as depriving them 
of it? Is it not neceſſarily underſtood in the exerciſe 5 


of every franchiſe, that it ſhall not be uſed en to 
5 the rules of law? 


In the preſent inſtance, they: exerciſed it ſo clearly 


_ ... contrary to the rules and reaſon of the law, that, in- 
dependent of the declaration of incapacity by the 
| houſe, the ſheriff might, on the authority of the caſe 


of Leimfter, above cited, have even refuſed to have 
taken any poll for Mr. Wilkes, and even that would 
not have avoided the election; but any other candi- 
date, having a majority of dene! votes, would have 


been duly elected. 


: _ But how took the 08 of the houſe de- 


prive the alectors of their franchiſe? No one diſputes 


their rights: All that is contented is, that they have 
exerciſed their right ineffeckually. Their right, as 


has been faid; is to vote for whom they pleaſe, being 


duly qualified, to repreſent them. But they have 


wilfully and obſtinately, with their eyes and ears open, 


voted for one diſqualified, and of whoſe incapacity 
they were not only bound by law to take notice, but | 


of 1 notice was 5 and * * 


* 
0 
o 


: Their dba 1 on chis le, —_ | be 
conſidered as not given at all. But ſtill, tho' in ſtrictneſs | 


of law, perhaps, a wilful miſurer of a franchiſe is a 


cauſe of forfeiture, yet no one contends that their 
franchiſe | is * forfeited, No one means to take 
| N 1 a way | 


LE 
away theirfranchiſe: ; They have ſtill the fight of voting 
on any future occaſion, for whom they pleaſe, a 
duly qualified. But ſurely no one will contend that 
the electors of Middleſex are above the law; and that 
their will is to over. rule the ſenſe of the People a at 
large, declared by their repreſentatives.” 


But it has been ſaid, and an abſolete act of Hen. 
the 4th has been cited, which declares, that All 
elections ſhall be free without being interupted 2 
« the Pope, or by commandment of the king 
much leſs, ſay the objectors, ought elections to 1 in- 
| terrupted by commandment of che houſe of commons. 


One would ſuſpect, by the levity of ſuch argu- 
ments, that they who uſe them really meant to betray 
the cauſe which they affect to ſupport. That elec- 
tions ſhould be free no one will diſpute; but 
the freedom here ſpoken of is a freedom limited by 
law. That the Pope ſhould interfere with elections, 
we have no reaſon to fear: as little reaſon have we to 
| apprehend, that our ſovereign will interrupt the free 

courſe of elections. Nevertheleſs it was provident in 
our forefathers to declare any commandment of the 
king to be illegal; for ſhould a commandment: of 
that kind be admitted, it would directly tend to de- 
ſtroy the independence of the houſe of commons; ſo 
would the influence of any other power whatever. 
But the objectors are to learn, that the reſolution, or 
the commandment, if they choole to call it ſo, of the 
houſe of commons, is. not againſt law, but declara- 
tory of the law of the land. They are the proper 
and fole judicature, entruſted with, the . of - 
the law i in ſuch caſes. : 

When the "juriſd! tion of the houſe, however, can 
no longer be diſputed, attempts are made to alarm | 
us with the dreadful conſequences, which, as ſome _ 
| Vor III. e e affect 
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affect to apprehend, may enſue from i it. At this rate, 
ſay they, the houſe of commons may declare that no 
freeholder under 101. per annum ſhall vote at an 
election for a Knight of the ſhire, 18 


If oy were ſerious in this apprehenſion, it might 
eaſily be removed, by aſſuring them that the ſtat. 
of Hen. the VIth having fixed the qualification of 
the freeholders at 40s. per annum, it is not in the 
power of the houſe of commons, nor of any judica- 
ture whatſoever, to alter it: The legiſlature only can 


| _ or diminiſh the qualification, 


There muſt in all caſes, ultimately be a power of 
judicature ſome where, without appeal; and where- 
ever the conſtitution has thought proper to veſt it, 
it is not ſuppoſed that it will, or ever can, be exer- 
ciſed againſt the 8 letter of the law. 


Upon the whole, whether the jurifdj&ion of . 
houſe, with reſpect to elections, be examined on the 
foundation of parliamentary precedents and authori- 
ties of law, or on the general grounds of reaſon and 
conſtitutional policy, it is evident that they have and 
ought to have, the ſole and excluſive right of judicature 
in all fuch caſes ; that it cannot, conſiſtent with the pre. 


ſervation of public liberty, be lodged any where elſe, 
and that, in. the inſtance in queſtion, they have exer- 


ciſed this right not only according to the eſtabliſhed 
law and uſage of parliament, but in conformity with 
the adjudications of the courts at Weſtminſter, on _ 
like occaſions. wo 


* 


i 


At is ſcarce to be credited, that in theſe days, which 


we boaſt of as enlightened, the public ſhould be ſo 
far miſled as to queſtion the exerciſe of a juriſdiction, 


on which the ir own welfare and ſecurity depends. 


But 
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But what ſhall be faid of thoſe, who have FA EA 
ed every. artifice thus to miſlead and irritate the minds 
of the public, and who induftriouſly augment the diffi- _ 
culties of adminiſtration, by obliging the miniſtry to 

pay that attention to their Wien oppoſition, which 
might be better employed in improvements for the 
public good! | 


If Lord Coke had . to lament that & much 
% time. was ſpent in parliament concerning the right 
<« of elections &c. which might be more profi:ably 
« employed for the public good“, how would he 
have lamented, had he lived in theſe days, to have 
ſeen one election only conſume ſo conſiderable a por- 
tion of a long ſeffion of parliament; and to have 
known, that this deplorable waſte of time was occa- 
fioned by the oppoſition of a party, who laboured to 
force a member upon parliament againſt law, whom 
they themſelves had cauſed to be. expelled! 


What fruits are to be expected from ſuch a flagrant 
inconſiſtence of conduct ? 


However ſtrongly Wen party may be united at 
preſent, by a common intereſt, the purſuit of profit 
and power, yet when they come to a diſtribution of 
that power and that profit, how ſoon would they 
divide! Their different views, diſpoſitions and paſ- 
ſions, would quickly ſet them at variance; new fac- 
tions would be formed; new diſcords would ariſe; 


and the public intereſt be ſacrificed to private views 
and reſentments. „ 1 


Theſe conſequences are obvious to the diſcerning _ 
and diſpaſſionate part of the people, who unhappily 


for the affairs of mankind, ſeldom compoſe | a ma- 
 Jor'ty. | 


195 | * 4 Inſt, 49+ 2 
It 


8 , | t 18 to be hoped, e that, before it 15 too 


bb late, the public judgment will be corrected. They 
Will then find, that the perſons whom they haye been 
| + perſuaded to conſider as the invaders of their rights, 

Are in truth the aſſertors and protectors of thoſe rights; 
and they will then know in what eſtimation to hold 
„ 1 thoſe, who, by every unwarrantable artifice, have la- 
” .  . | boured to inflame their minds with repreſentations 
|  _ of imaginary grievances, at the very time that, by a 
fſelfiſh 9 they were 0 real miſery upon 
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